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ALEXANDER HAMILTON THE LAWYER. 


By A. Oakey HALL. 


KETCHES innumerable and several bi- 
ographies of Alexander Hamilton have 
made his statesmanship familiar to the Ameri- 
can people. George Ticknor Curtis’s His- 
tory of the Constitution; Hamilton’s Life, by 
one of his sons, issued in 1840; anda recent 
volume by the late Chief-Justice George Shea 
of New York, entitled “The Life and Epoch 
of Alexander Hamilton,” may in such con- 
nection be notably referred to. Bancroft and 
Hildreth in their respective histories of the 
United States and Lossing in his Pictorial 
Field-book of the Revolution have further 
commemorated Colonel Alexander Hamilton 
as aide-de-camp on General Washington’s 
staff during the colonial war with Great Brit- 
ain. But neither his biographers nor the 
historians have fully sketched Alexander 
Hamilton the lawyer, or made other than 
cursory allusions to his professional exis- 
tence. It is the intention of this article to 
attempt to supply that deficiency and to 
dwell mainly upon those incidents of his life 
that bear upon his long unconscious prepa- 
ration for his very brief yet illustrious career 
as a lawyer during the last twenty-two years 
of his mortality. 

He was born eleven days after the new 
year of 1757 began; when George Wash- 
ington, twenty-five years old, was a surveyor, 
as unconscious of his future greatness as was 
Ulysses S. Grant when tanning skins in 
Illinois. The father, James Hamilton —a 
Scotchman — emigrated while a bachelor to 
a West India island as a merchant, where he 
married a French Huguenot widow who im- 
parted her beauty, grace and sweetness of 





temper to Alexander, her youngest son; 
while the latter inherited Scotch tenacity of 
purpose, thrift, and a fine constitution from 
his sire. The mother died while Alexander 
was a child, and he thus missed juvenile at- 
trition with her marked intellectual attain- 
ments; and her father was a carefully edu- 
cated French physician. Alexander’s life 
battle began early, for when he was only 
thirteen years old, the French war brought 
to his father such business reverses as com- 
pelled the boy to enter as a clerk the store 
of Nicholas Cruger, whose descendants now 
live in New York City, opulent and socially 
distinguished. Alexander’s education had 
been limited; yet he had not altogether re- 
quired teachers, for he early evinced a thirst 
for knowledge that was not only assuaged by 
the few books that came in his way, but by 
an early developed power of observation 
and thought. He was forced to that proper 
study of mankind which becomes more val- 
uable to the lawyer than ready accession to 
books. At fourteen years of age Hamilton 
was found as restless and ambitious as if he 
were a Yankee boy. The proof lies in this 
extract from a letter that he wrote to a 
young comrade who had emigrated to New 
York. City : — 

“Dear Ned: I confess a weakness. My 
ambition is so prevalent that I contemn the 
grovelling condition of a clerk to which my 
fortune condemns me, and would willingly 
risk my life, though not my character, to ex- 
alt my station.” 

That juvenile letter, by its choice of Saxon 
words, seems to show that he had undoubt- 
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edly made acquaintance with Rasselas and 
the Spectator. In all his after life of mar- 
velous fecundity with his pen, his style was 
Addisonian, and his rhetoric rich with John- 


sonian purity of language devoid of turgidity ] 


or pomposity of expression. But although 
under aspirations he did ‘‘contemn the grov- 
elling condition of a clerk,” he so conscien- 
tiously mastered its details and duties as to 
be left, not yet fifteen years old, in sole con- 
trol of the business when Mr. Cruger, his 
employer, voyaged to the American colonies 
for a short commercial visit. But Hamilton’s 
faculties so attracted the attention of mater- 
nal relatives who were possessed of means, 
that they raised pecuniary supplies for him, 
and sent him to the American colonies fur- 
nished with letters from his employer and 
the rector of the island parish. He landed 
at Boston; and but that his recommenda- 
tions were addressed to New Yorkers he 
might have become an ally of Otis, Quincy 
and Adams instead of becoming a patriot 
comrade with Morris and Livingston. 
Arrived in New York, he determined to 
enter a college, and after attending a pre- 
paratory school at Elizabethtown, he tried 
Princeton College, where he proposed to the 
astonished faculty to be accepted with the 
understanding that, if he could by extra 
reading thereafter jump a class, such proce- 
dure would be allowed. The college rules 
forbade such a revolutionary course; and 
so Princeton lost the opportunity of placing 
on its catalogue the name of Hamilton be- 
side the names of the Dayton, Ogden, and 
Frelinghuysen of that era. But King’s Col- 
lege, now Columbia, was more complaisant ; 
and with the above understanding he there 
matriculated and found himself a college- 
mate with that “‘Dear Ned” to whom he 
had addressed his discontent and strivings. 
With some of the blood of his maternal 
grandfather, the physician, in his veins, he 
not only underwent the collegiate course, 
but attended its medical lectures; and with 
a possible eye to following his grandsire’s 





profession. But the echo of the first few 
words of the Aeneid of Virgil lingered in 
his ears, ‘‘ Arma virumque cano”; and when 
the Sons of Liberty invited the clever col- 
legian of seventeen to join them, he thought 
not of becoming a surgeon to care for the 
wounded in the approaching conflict, but 
of fighting among the wounded. He was an 
orator without knowing that he had the gift 
of persuasion or the capacity to become 
eloquent. But he addressed a meeting of 
patriots in the Fields, the site of New York’s 
City Hall Park, with such effect that the as- 
semblage marveled at the youth and ability 
of the young West Indian of the neighbor- 
ing college. He wrote anonymous articles 
in the patriot newspaper, and issued an 
anonymous pamphlet endorsing the cries 
of rebellion that were borne westward from 
Boston. In time it became known that the 
young patriot orator of the Fields was this 
American Junius. War was sounding at 
the doors of the college. It had to close. 
While was whispered /eges silent, he an- 
swered the cry of zzter arma; and raised an 
artillery company while exchanging the col- 
lege curriculum for lessons from an European 
military emigré in engineering and artillery 
practice. When a British fleet appeared off 
New York harbor and began operations that 
in the end were summed up in the bon-mot, 
“Lord Howe he came in; and lord! how 
he went out,” Hamilton, not yet of age, be- 
gan that military career which every Ameri- 
can generation thoroughly knows. A career 
that made him spectator of the Battle of 
Long Island; a participant in the affairs on 
Haarlem Heights and at White Plains in a 
brief campaign that won him the acquain- 
tance and admiration of Washington, whom 
he accompanied on the march to Trenton, 
where he became aide-de-camp and private 
secretary to the Commander-in-Chief; and 
with a brief intermission continued in that 
service until at Yorktown he heard an 
American band triumphantly play the 
Yankee Doodle that an English band had 
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derisively played some years previously at 
Concord and Lexington. 

That intermission was the result of an in- 
cident little known, but which illustrates the 
tenacity of purpose and quickness of action 
that were peculiar to Hamilton, and which 
forms one of the very few littlenesses in 
Washington’s life. It seems that on one 
occasion the Commander-in-Chief being at 
a headquarters house, and in an upper story 
of it, despatched an orderly to Aide-de-camp 
Hamilton, bidding him come up stairs for 
sudden duty. Lafayette was met on the 
stairs coming down as Hamilton was going 
up. The former had recently arrived and 
had taken a fancy to the latter that culmi- 
nated in an historic friendship. They passed 
a few moments in conversation and parted. 
The meeting detained Hamilton, and at the 
head of the stairs, as he reached it, stood 
Washington, who made a petulant remark 
to Hamilton, saying (as was his account 
long afterward to his son John C.), “ Col. 
Hamilton, this delay to my message is inex- 
cusable.” The tone was resented on the 
spot, and Hamilton perhaps too warmly 
retorted with a verbal resignation, retraced 
his steps, and retired to the camp where was 
the regiment of which he was yet colonel. 
The proverbial mildness of Washington al- 
most immediately returned, and he sent to 
Hamilton a brother comrade as peace-maker. 
The lover’s quarrel was soon made up, and 
like the proverbial lover’s quarrel led to 
stronger affiliations. Well may one con- 
templating the incident—to which perhaps 
a Napoleon or a Wellington would have 
given a less pleasant termination under sim- 
ilar circumstances —recall the lines of Tom 


Moore : — 

‘«¢ Alas, how light a cause may move 
Dissensions between hearts that love : 
Hearts that the world had tried 
And sorrow but more closely tied ; 
That stood the storm when waves were rough 
Yet in a sunny hour fall off.” 

Perhaps it was the after sorrows soon 


following the temporary estrangement that 





closer tied the hearts of Washington and 
Hamilton. 

After his participation in the victory at 
Yorktown, and while negotiations for peace 
progressed, he determined to leave the pro- 
fession of arms and to grasp the mightier 
pen as a lawyer. He had in 1780 married 
an accomplished daughter of General Philip 
Schuyler. The union was a purely love- 
match. There was already, when peace 
came, a first-born; and the young father 
felt not only need of occupation but of sup- 
port. To himself insensibly, while a West 
Indian clerk he had been a student of com- 
mercial law; while in the army he neces- 
sarily became a student of the law of nations. 
He was always a student of human nature. 
What wonder, therefore, that in only four 
months’ time he fitted himself for examina- 
tion as an attorney of the Supreme Court of 
the state of New York; signing its roll in 
a July and in the following October acquir- 
ing, the dignity of counselor. He at once 
stepped into an almost phenomenal practice, 
especially attracting commercial clients, and 
those having claims against the expiring 
Continental government. The fame of his 
college oratory now revived for the thirty- 
year-old lawyer with his clear, elegant and 
affluent style of speech and his commanding 
manner. Of that, and of his personnel at this 
time, there is of record a pen-picture made 
by his sister-in-law, Mrs. Catharine Van 
Rensselaer Cochrane: ‘“‘He had a small, 
lithe figure, instinct with life. He stood 
erect and was steady in gait. His presence 
was military without the intolerable accuracy 
of a martinet. His address was graceful 
and nervous; as indicating the beauty, ac- 
tivity and energy of his mind. He had a 
bright, ruddy complexion, light-colored hair, 
a mouth infinite in expression, its sweet 
smile being most observable and much , 
spoken of, eyes lustrous with deep meaning 
on glancing with quick, canny pleasantry ; 
and the whole countenance decidedly Scottish 
in form and expression. His political ene- 
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mies regretted the irresistible charm of his 
manner and conversation, and that correct 
sense of what is appropriate to occasion and 
its object which as an attribute we call good 
taste. A mood of engrossing thought would 
often come upon him even while he trod the 
streets, when his pace would become slow, 
his head would be bent slowly downward, 
and with hands joined together behind him, 
his lips, as he wended his way, would move 
in apparent concert with the thoughts mov- 
ing in his mind.” With such a picture in 
view we may perfectly recall Hamilton as he 
stood in the corridor of the court-house 
awaiting his call to the bar or when trying 
his first case. 

It may be digressively interesting to note 
that the son and namesake, Alexander Ham- 
ilton, Jr., was during the fifties a leading 
member of the New York bar; and so far 
as comparison with old prints and personal 
descriptions could go, was a perfect duplicate 
in face, size and bearing, of his illustrious 
sire. At the same time he could be often 
seen in the court-rooms beside another law- 
yer of note who was known to be a natural 
son of Aaron Burr, and to resemble the lat- 
ter most exactly, as well as to have inherited 
all his shrewdness. Both have long since 
joined the majority. 

The first case above referred to came for 
him in the minor court of the city, held by 
the Mayor, and known as Mayor’s Court. 
It had jurisdiction under the colonial char- 
ter given to the Duke of York’s city; and 
quite anomalously, although an inferior court, 
it took jurisdiction of actions in ejectment. 
His client was a Tory merchant who had 
quitted New York for England in company 
with so many Tory refugees whom the tra- 
ditional ceremonies of New York’s Evacua- 
tion Day annually bring to mind. He was 
retained against a widow tenant whom the 
Attorney-General of the day defended. 
Hamilton’s appearance on the side of wealth 
and power against a woman, as his debut, 
has in it no hint of romance; but doubtless 





his retainer came because the circumstances 
of the action would infuse unpopularity into 
a jury-box, and as policy the retainer was best 
given to an undoubted and favored patriot. 

There were no reports of cases in that 
tentative era of courts of law to tell of his suc- 
cess inthe action; and only tradition handed 
down from his compeers,— notably by James 
Kent through his son William, whom many 
graduates of Harvard Law School during the 
professorship of the latter can recall. Sim- 
ilar traditions tell the later generations that 
Alexander Hamilton did not want for retain- 
ers; and that clients flocked to his modest 
chambers in Garden Street. His practice 
was somewhat interrupted by his election 
to the expiring Continental Congress. But 
neither his professional nor public duties 
kept him from an industry with his pen. 
He early, with John Jay and William Morris, 
recognized that federal government was on 
the cards of American destiny; and he be- 
gan to argue in the newspapers for a union 
of states, not as a confederacy, but in a 
National Republic. No lawyer, or even law 
student, needs to be reminded how earnest- 
ly and zealously Hamilton worked to bring 
about a convention of the states, “to form 
a more perfect union, establish justice, in- 
sure domestic tranquillity, provide for the 
common defence and promote the general 
welfare.” Nor to be reminded how, after he 
had composed and drafted the preamble to 
the Constitution, from which the foregoing 
is quoted, and while the instrument was 
pending for approbation and adoption, he 
penned the letters that posterity reads in 
the volume of The Federalist. Respecting 
that preamble: When once called to ac- 
count for its tautology in the expression 
“to form a more perfect union,” and when 
asked if perfection itself could bear the com- 
parative word “more,” Hamilton retorted 
by pleading Shakespeare for the necessity 
sometimes of a double superlative, and 
quoting the line from the tragedy of Julius 
Cesar, ‘“‘ most unkindest cut of all.” 
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When the Colonial Commander-in-Chief 
became the National Chief, the old aide-de- 
camp became, as it were, a civilian aide, as 
Secretary of the Treasury, and took his 
facile pen into the cabinet, to accentuate a 
President’s message, to indite a marvelous 
funding scheme, to outline the first protec- 
tive tariff, and to draft a currency scheme 
that still attracts the admiration of that 
financial world which, although ever quar- 
relling within itself, has no jealousy of Ham- 
ilton’s fiscal plans. 

Was he not in all these matters really 
studying and practising the art of the con- 
veyancer, who in Hamilton’s day and gener- 
ation was placed at the head of the profes- 
sion, even beyond the barrister? Through 
all his career, whether as clerk studying /ex 
mercatoria or the law of charter-party, of 
prizes and prize money, and of the then cal- 
low insurance law; or whether practically 
studying the law of war and international 
codes; the rights and wrongs of personal 
liberty and of government under the Consti- 
tution, was not Hamilton — what no earnest 
lawyer ever ceases to be —a law-student? 

When, quitting public life at the national 
capital, he returned to New York, it was to 
pick up the dropped threads of legal prac- 
tice, and with them work the loom of litiga- 
tion. Of this resumption of legal pursuits 
it is recorded in the memoirs of Talleyrand, 
who during his exile in America became 
intimate with and an admirer of Hamilton, 
that walking late one night apast the 
small brick house in Garden Street, where 
Hamilton had resumed his law chambers, 
Talleyrand saw Hamilton’s shadow on the 
office curtain, busily working at his desk. 
On the next day he remarked, “ Last night 
I saw one of the wonders of the world, —a 
man laboring at midnight for the support of 
his family, who had made the fortune of a 
nation.” 

His reputation as a lawyer had now be- 
come commensurate with his fame as soldier 
and statesman; for it was to him that, when 





John Jay, the first Chief-Justice, retired to 
diplomacy, the vacant post was offered. 
That high post which fell for only one year 
to puisne Justice John Rutledge, of South 
Carolina, and next to Oliver Ellsworth, of 
Connecticut, for six years, who made way for 
the American Mansfield, John Marshall. 
But Hamilton declined the appointment, 
feeling that as a jurist his forte was the 
bar and not the bench. Although he never 
entered the court as judge, yet for years he 
seemed part of the court, for every incum- 
bent of that post had occasion at each suc- 
ceeding term to construe the constitutional 
work of the man who declined that office. 
Although never a judge, he lives under judi- 
cial decisions as a creator of constitutional 
law within every volume of the reports of 
the Supreme Court. 

But early in this century the Reporter 
came into duty in the New York courts, 
and his collation of cases show Hamilton 
busily engaged before bench and jury, and 
oftentimes meeting at the bar Aaron Burr, 
his very opposite in integrity, rectitude and 
loyalty, and in freedom from chicanery. 
Veterans of that period have left on record 
that it was not alone jealousy politically of 
Hamilton that inspired Burr’s deadly hatred, 
but also jealousy of him at the bar. 

There is fortunately preserved an eulogy 
of Hamilton the lawyer, made by his early 
contemporary at the bar, James Kent, who 
in 1836, when Chancellor, in the course of 
an oration made before the Law Association 
of New York, said, “ Among his brethren 
Hamilton was indisputably pre-eminent. 
He at once rose to the loftiest professional 
eminence by his profound penetration, his 
power of analysis, the comprehensive grasp 
and strength of his understanding, and the 
frankness, firmness and integrity of his char- 
acter. In reference to his associates, we 
may say of him as was said of Papinian, 
omnes longo post se intervallo reliquerit. 1 
have always regarded Mr. Hamilton’s argu- 
ment, near the close of his life, in the cele- 
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brated libel case of Crosswell, as his greatest 
forensic effort. The subject of grave and 
lofty import related to the liberty of the 
press, and to the right of a jury in a crim- 
inal case to determine the law as well as 
the fact. He never in any other of his 
cases at the bar commanded higher rever- 
ence for his principles or equal admiration 
of the power and pathos of his eloquence. 
I also heard him in our mutual youth, in 
January, 1785, when for the first time I at- 
tended a term of the New York Supreme 
Court, and saw and heard then, in an inter- 
esting case brought to a hearing, how he 
commanded great attention by his powers 
of argument and oratory. Hamilton was 
then at the age of twenty-seven. He rose 
with firmness and dignity, and during two 
hours was fluent, argumentative, ardent, and 
accompanied with great emphasis of manner 
and expression. His speech was marked 
for a searching analysis of the case, —he 
was resisting a motion for a new trial made 
as against evidence where Hamilton at mzsz 
prius had obtained a verdict rather by the 
force of his character and the charm of his 
eloquence than by preponderance of proof.” 

Of the nisi prius case, out of which arose 
the argument just referred to, which was eject- 
ment for a large tract of land on the upper 
Hudson River, his son John C. Hamilton 
found a trial brief among his father’s papers. 
On its margin, as doubtless written in a 
spirit of raillery while his opponent (the 
afterwards Chancellor Livingston) was sum- 
ming up, appear in Hamilton’s character- 
istic copper-plate style of hand-writing, 
these sentences: “Recipe for obtaining 
good title in ejectment: two or three void 
patents, several old ex-parte surveys, one or 
two acts of usurpation acquiesced in for a 
time but afterwards proved such. Mix well 
with half a dozen scriptural allusions, some 
ghosts, fairies, elves, hobgoblins and a guan- 
tum suff. of eloquence.” 

Hamilton’s manuscripts and even his sig- 
nature, oddly shows that he omitted to cross 





his “t's” and dot his “i’s.” Doubtless he 
contracted this habit when a boyish clerk. 
But whether the omission was from econ- 
omy of time or caprice is unknown. 

When on one occasion Charles Sumner 
in the Senate claimed Alexander Hamilton 
as an anti-slavery man, he was sharply called 
down by a Southern senator, who begged 
his authority. The Massachusetts senator 
sent out to the Congressional Library for 
the second volume of Hamilton’s biography 
by his son, and read from it how, at the 
close of the last century, Hamilton founded 
in. New York a Manumission Society for 
slaves, and obtained the signature of La- 
fayette to its roll as an honorary member. 
Also how he never would own a slave, but 
having hired one as a servant and finding 
that the master was about to sell the negro, 
Hamilton bought the slave and immediately 
manumitted him, but retained him in his 
service on wages. 

In the illustrated volume that was pub- 
lished half a century ago entitled ‘Homes 
of American Statesmen,” appears a sketch 
of the celebrated Hamilton country place 
on the Hudson River Turnpike, running 
northward from the suburban village of 
Bloomingdale on New York Island. The 
site would be about where One Hundred 
and Thirty-third Street of New York City 
now runs. The avenue leading from the 
road to the house—a double one of the 
olden style, fronted with Doric pillars— was 
dotted with thirteen poplar trees — the prized 
tree of the land of his French ancestry on 
his mother’s side—that Hamilton himself 
had set out, one for each state of the 
Union. Only a year ago, when the Metro- 
politan march of realty for investment. be- 
gan to despoil the old Hamilton acres, those 
trees were purchased in their grand old age 
by a patriotic ex-congressman, and at much 
expense and care were uprooted and borne 
for re-erection elsewhere. 

Hamilton’s library in this mansion over- 
looked the Hudson River and the romantic 
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recesses of Weehawken, that, once an Indian 
wigwam-ground, nestled beneath the begin- 
ning of the Palisades; and often when there 
writing he could have seen, at an oblique 
angle to the northward, the very spot where 
in the duel he met his death at the pistol of 
Aaron Burr. That tragedy has been so 
dramatically narrated by James Parton in 
his life of Burr, that no other pen is bold 
enough to engage in any new account of it. 
No lawyer versed at examining evidence 
can peruse that account, or indeed any re- 
liable narrative of the duel given by Hamil- 
ton’s contemporaries, without arriving at the 
conclusion that, so far as goes the malice 
aforethought which is necessary to the old 
common law definition of murder, Aaron 
Burr, in adroitly compassing the quarrel or 
in preparing the challenge, premeditated 





the murder of Alexander Hamilton —that 
demoniacal preamble to his after-crimes of 
endeavoring to snatch the presidency from 
Thomas Jefferson by an electoral trick, and 
of treason to his native country. 

Whenever .Alexander Hamilton is men- 
tioned in the presence of any member of 
the bar, and is commented upon, as he 
most generally is, as alone soldier and 
statesman, let him not omit to proudly ex- 
claim, “Hamilton was also a member of 
my profession and an honor to it.” 

But really, no American can contemplate 
Alexander Hamilton without applying to 
him the couplet of Dryden that he para- 
phrased from Juvenal’s third satire :— 


«<A man so various that he seemed to be 
Not one, but all mankind’s epitome.” 
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LEGAL REMINISCENCES. 


By L. E. CHITTENDEN. 


XI. 


CANNOT comprehend why anybody | case in equity which came before him. A 


should care for a continuance of these 
“Reminiscences,” but so long as, like 
Oliver Twist, your readers are asking for 
more, perhaps I shall run less risk in going 
on with them than in inquiring too closely 
why anybody calls for them. On one 
point I wish to take the readers of the 
GREEN BAG into confidence. I have no 
imagination —I cannot invent, and when the 


springs of memory are dry my pen must be | 


laid aside. I supposed they were exhausted 
long ago. But after a rest they again show 
some activity, and here are some of the 
long-buried facts they have recently brought 
to light. 


Longer ago than I care to name, one of | 


our best Vermont judges was invited to one 
of our cities to become the counsel of a 
large corporation. It was not the increased 
compensation, but his increasing years, and 


| out of them. 


corporation had for many years managed 
the steamboats on Lake Champlain to the 
entire satisfaction of the public. It was 
their claim that they had never lost or in- 
jured a passenger, and the cleanliness, disci- 
pline and comfort of their steamboats, 
under Captain Dick Sherman and his asso- 
ciates, were known as widely as the natural 
beauty of the route, and put much money 
into the treasury of the corporation. 

One season, at the opening of navigation, 
it became known that this corporation had 
fallen under the control of Wall-street specu- 
lators — that the old officers were to be dis- 
charged, and the steamboats were to be run 
for the last dollar that could be squeezed 
A lawless imitator of Com- 


| modore Vanderbilt, without his common 


| tion. 


the difficulty of reaching his numerous posts | 


of duty which led him to accept the invita- 
tion and decline a re-election. 


We parted | 


from him with regret, for he was a model | 


judge who would have honored the highest 
court in the Republic. 
difficulty too, in selecting his successor. 
We were agreed upon our brother who 
possessed the most legal learning. He was 
a fearful special pleader — the one who had 
made life a burden to his antagonist in Moss 
v. Hindes, mentioned in these reminiscences. 
But he was the mildest-mannered man at 
the bar. Would he be able to maintain the 
dignity of his court and enforce order and 
obedience upon brow-beating lawyers and 


their brass-fronted clients? This was a 


serious question, but we took the risk and 
he was elected. 
He relieved all our doubts in the first | 


There was great | 


sense, was made president of the corpora- 
He did not care for contracts, courts, 
or newspapers, and as for the public — “ let 
the public be d—d.” His exactions were 
so great that after one season the money 
was subscribed, a new and faster steamboat 
was built, her command was given to an old 
and favorite captain, and she was made 


_ ready to run in opposition to the old com- 


pany as soon as navigation opened. 

The president of the old company did not 
propose to have his profitable monopoly 
broken up by an opposition. Under some 
pretense that he had bought some of the 
new company stock, he sent a powerful 
steamer with a gang of ruffians, which made 


| fast to the new one and in spite of the resist- 
ance made by her officers and crew, took 
| possession and towed her out of the juris- 


diction into another state. 
It then transpired that the captain of the 
new steamer, anticipating this act of piracy, 
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had filed his petition in equity before the 
new judge and secured an order against the 
lawless president commanding him to refrain 
from any interference with the new steam- 
boat, except under a proper judicial order, 
and this injunction had been properly served 
upon him. He took the responsibility of seiz- 
ing the boat in violation of the injunction. 

Upon an affidavit of the fact of the seizure 
and removal, the judge notified the presi- 
dent to shew cause why he should not be 
dealt with. This notice was also disre- 
garded, and then the sheriff was ordered by 
the judge to arrest the president and bring 
him forthwith into the judicial presence. 

The president came with an array of 
counsel and followers that filled the court- 
room. The judge listened to their clamor 
for a few minutes and then commanded 
silence. When quiet was restored he ad- 
dressed the leading counsel for the respond- 
ent. “Mr. S.,” he asked, “what answer 
do you make to the petitioner’s affidavits of 
the service of the injunction order and the 
seizure and removal of the steamer?” 

‘We have a most conclusive answer,” the 
counsel replied. “We have bought and 
own the steamboat and removed her be- 
cause she was our property.” 

“« Did you know of the injunction order?” 
asked the judge. 

‘‘We did, and I advised that it be disre- 
garded for I knew”— He was about to 
say that the judge would not have granted 
it if he had known the facts, when the judge 
interposed — 

‘‘That will do, Mr. S.,” said the judge, 
‘you will please be seated while I prepare an 
order,” in tones so gentle that they were 
almost effeminate. 

‘But we protest against any order! we 
are here to show cause against it!” ex- 
claimed the counsel. 

“You must resume your seat, Mr. S., or 
the sheriff must take you in charge. The 
court is engaged and cannot hear you now,” 
came from the judge in the same gentle tones. 





The counsel thought it prudent to sub- 
side — his client began to look anxious and 
started for the door. ‘The presence of the 
respondent and his counsel is necessary,” 
said the judge. ‘‘ The sheriff will take both 
into custody!” Both took their seats. The 
judge directed the clerk to enter an order in 
the case. “This order,” he said, “directs 
the sheriff to arrest the respondent who 
ordered the steamboat removed and the 
counsel who advised him to violate the in- 
junction, and confine them in the county 
jail, without bail, until the steamboat is 
brought back to the place from which, and 
surrendered to the parties from whose pos- 
session she was taken. When that is done 
the court will hear any questions that may 
arise. Until the status quo is restored, the 
parties cannot be heard.” 

They were immediately arrested. The 
judge would not even hear an application 
for a few hours’ delay in which to bring back 
the vessel. It was only when others inter- 
fered and begged him not to subject an old 
lawyer to the indignity of incarceration, that 
a short delay of their actual commitment 
was secured. 

The steamboat was returned and for two 
seasons ran her brilliant career of compe- 
tition. The gentle-spoken judge was annu- 
ally re-elected until he was made governor 
of the state. I never heard any subsequent 
doubt suggested of his ability to maintain 
the dignity of the judiciary or enforce obedi- 
ence to his orders. I never heard that the 
enterprise of violating one of his injunctions 
was tried a second time. 

A question in hydraulics once promised to 
disturb our judicial peace, and but for an 
accidental observation of an old-time judge, 
might have cost the State much money. 
The river system of our State was a Provi- 
dential arrangement for the beauty of its 
landscape and the salubrity of its climate. 
Rills from ten thousand mountain springs 
united in a brook, which, increasing as it 
dashed over falls and down rocky precipices, 
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aerating its waters to perfect purity, became 
a river, fertilizing rich intervales as it flowed 
quietly to its discharge in the western lake 
or eastern larger river. Dams erected at 
the greater falls gathered the waters into a 
flume, whence they furnished power for the 
mills which served so many and such useful 
purposes. 

The building of these dams was a terror 
to the owners of farms abutting on the river 
above, who claimed that their obstruction 
set back the water so that it submerged their 
low lands for so long a time that the newly- 
planted seed was destroyed, the lands made 
wet and cold, and their fertility was ulti- 
mately exhausted. Actions to recover dam- 
ages for the injury were commenced, and 
one of them came to trial before Judge 
B and a jury. 

The plaintiff proved his case not only by 
abutting owners, but by disinterested wit- 
nesses, who gave positive evidence that the 
waters were set back farther and submerged 
the low lands for a much longer period since 
the erection of the dam, than ever previously, 
within human memory. The witnesses were 
men of integrity who testified to what they 
believed was the truth. The defense was, 
that by actual measurement, the lowest point 
on the plaintiff’s farm was ninety feet higher 
than the top of the dam, between which and 
the farm of the plaintiff there were several 
perpendicular falls. This fact did not con- 
vince the plaintiff or his witnesses, whose 
testimony was strengthened by that of two 
experts in hydraulic science, who testified 
and made complicated arguments to show 
that the waters acted just in that way in 
obedience to natural and inevitable laws. 
They rejected with scorn the admission that 
after a freshet, the waters might be drawn 
off somewhat more slowly, and insisted that 
the obstruction was transmitted through the 
ultimate particles of the water, far up the 
stream and theoretically to its head. 

The judge listened to all this evidence 
with patience and judicial gravity. But 





when the defense was about to commence 
its rebutting evidence, he asked, — 

“Will your evidence occupy much time, 
brother B.?” 

“We have about twenty witnesses,” the 
counsel replied, “ but I hope to have a con- 
sultation at the intermission for dinner when 
we may decide not to call some of them.” 

“ Then we will take an adjournment now,” 
said the judge without a ripple on his solemn 
face, ‘to give the counsel time to consider 
how many witnesses it will require to satisfy 
this jury that water will not run up-hill /” 

The stone from David’s sling was not 
more fatal to the Philistine giant, than this 
observation to the plaintiff’s case. Coun- 
sellor B saw that his antagonist was 
paralyzed, and called only one witness. The 
judge submitted the case to the jury under 
a charge so fair that it was not open to ex- 
ception, and the finding of the jury, which 
ended the case and all others of its kind was, 
that water does not run up-hill / 

Questions in hydrostatics are sometimes 
very difficult of solution. I think there are 
readers of the GREEN BAG who will remember 
how one of them disturbed the peace of a 
party of guests at a famous hostelry in the 
White Mountains some years ago, who were 
accustomed after dinner to assemble on the 
broad piazza to discuss and decide questions 
in moral, political and natural science. They 
had decided that fossils were not created in 
the rocks in their fossil form, but were the 
remains of animals that once lived, when a 
guest quietly asked whether in a wave there 
was any lateral movement or only a vertical 
one, of the particles of water? On this 
question the discussion was at first earnest 
and animated and the company was about 
equally divided in numbers. Then each 
side, in order to confound the other, sent to 
the city for the books in which such ques- 
tions were discussed. But when they arrived 
it was found that the authorities were divided 
about as equally as the company. Then it 
was agreed to settle the question by actual 
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experiment and the whole party went in 
procession to the lake to see. Light chips 
of wood were strewn over the surface, a big 
stone dropped in and the waves were pro- 
duced. The waves moved outward fast 
enough, but the chips only danced up and 
down. Then the supporters of the lateral 
movement said that experiment was not fair, 
and pointed to the waves caused by the wind 
which floated the chips ashore — to which 
the adverse party replied that that was the 
effect of the wind and not of the waves. 
After many days’ discussion and the loss 
of much temper,-the question was referred 
to the mover, who was a hydraulic engineer 





of reputation. He said “he didn’t know; if 
he had known, he would not have asked the 
question.” 

I do not know whether in that company 
the question was ever decided. I left it in 
the full tide of a heated discussion with all the 
gentlemen for disputants and all the lady 
guests for auditors. The incident was another 
evidence of the wisdom of the fathers who 
founded our Republic and made our.consti- 
tutions, whose opinion it was that there was 
no better way of deciding a disputed ques- 
tion of fact than to submit it to a jury of the 
vicinage, under the charge of a competent, 
disinterested and impartial judge. 





THE GREAT INDIA-RUBBER CASE. 


By ANDREW DUTCHER. 


' HILE Daniel Webster was justly 
called the “Great Expounder” of 
Constitutional law in this country, and by his 
services in both Houses of Congress and as 
Secretary of State, was recognized through- 
out this country and in Europe as a leading 
statesman of his time, his ability, although 
not so conspicuous to the public, was equal- 
ly shown by his forensic efforts at the bar. 

Among the many noted cases in which 
he was engaged, and one of the most im- 
portant, and the last that he argued, was 
that of Charles Goodyear against Horace 
H. Day, at Trenton, New Jersey, in March, 
1852. 

The writer, then a young lawyer residing 
at Trenton, was naturally much interested 
in hearing legal arguments of eminent coun- 
sel, and the opportunity enjoyed in this 
case, and the incidents occurring during the 
trial, are remembered with more distinct- 
ness, and are more indelibly impressed up- 
on his mind, than any other trial that he 
ever attended or is likely to witness again; 
and the time of a young lawyer is not easily 





employed more profitably, than in attending 
such legal contests and listening to such 
arguments. 

The action was in equity and was brought 
in the United States Circuit Court for the 
District of New Jersey by Charles Good- 
year, against Horace H. Day, for infringe- 
ment of the plaintiff's patents and for an 
injunction and accounting, and by a decision 
in the plaintiff's favor, settled the validity of 
his patents. 

The case was argued before Mr. Justice 
Grier of the U. S. Supreme Court, and 
Hon. Philemon Dickerson, U. S. District 
Judge for New Jersey. 

The four counsel who argued the cause 
were James T. Brady and Daniel Webster 
for Goodyear, and Rufus Choate and Fran- 
cis B. Cutting for Day. Edward N. Dick- 
erson, then an ambitious and rising young 
patent lawyer, was attorney of record for 
Goodyear. 

Besides those named, there were many 
prominent lawyers connected with the case. 
Among them were Mr. Staples, Mr. Van 
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Winkle and Mr. Stoughton of New York, 
and others in Massachusetts, Rhode Island, 
Philadelphia and other places. It may be 
no exaggeration to say that a stronger array 
of legal talent was never engaged in a single 
case between private parties in this country, 
and at the head of all confessedly stood 
Daniel Webster. 

The case excited great interest, not only 
at Trenton, but throughout the State and in 
other parts of the country, especially in 
New York and the eastern cities, principally 
on account of its great importance to the 
India-rubber manufacturing interests. 

The distinguished counsel engaged at- 
tracted members of the bar and many 
others from the localities named, the great- 
est desire being to see and hear Mr. Web- 
ster. 

The Court opened in the State Supreme 
Court Rooms, at the State House, which 
were then used for holding the United 
States Court; but those rooms not being 
arranged for many spectators, when the 
hearing was begun, the Court adjourned to 
the County Court House, where the com- 
modious Court Room would accommodate 
a large audience and it was densely packed 
during the trial. 

A rather amusing incident occurred be- 
fore the hearing of the case was commenced. 
In some preliminary skirmishing on the 
part of the defense, a reply became _ neces- 
sary on behalf of the complainant. His at- 
torney and counsel named were sitting by 
the side of a long table, Mr. Dickerson in 
front nearest the Court, Mr. Brady behind 
him, and Mr. Webster back of the latter. 
Mr. Webster and Mr. Dickerson both rose 
simultaneously to speak, but Mr. Dicker- 
son’s voice was first heard. He had not 
seen Mr. Webster rise and Mr. Brady im- 
mediately pulled him down and told him 
that Mr. Webster would reply. Mr. Dick- 
erson apologized profusely to Mr. Webster, 
but the latter, who had become seated, was 
evidently angry at what he considered a 





usurpation of his province by Mr. Dicker- 
son, would not rise again, and the exhibition 
of anger he showed and the withering look 
he gave Mr. Dickerson, was beyond de- 
scription and was doubtless remembered by 
the latter. Mr. Brady replied for his side, 
and probably smoothed the matter over, as 
during the progress of the trial afterwards 
harmony seemed to prevail and the incident 
apparently forgotten, or at least overlooked 
by the senior counsel. 

The argument of the four counsel occu- 
pied eight days, each one consuming about 
two, Mr. Webster being slightly the shortest. 

Mr. Brady opened for the complainant 
(plaintiff) and presented that side of the 
case with his usual great ability. His argu- 
ment showed that he was thoroughly famil- 
iar with the facts appearing in the volumes 
of printed evidence containing in the aggre- 
gate over 4000 pages; that he understood 
the law pertaining to patents and the points 
involved, in short, that he had thoroughly 
mastered the case, and was able to present 
it to the court in the most convincing man- 
ner in behalf of his client. While referring 
to the testimony and commenting upon it, 
Judge Grier reminded him that he need only 
refer the court to such parts of the evidence 
as were important to determine the case, 
and said that the court could not be ex- 
pected to read it all, as they would never 
have time to do it, but if counsel would call 
the attention of the court to the material 
points in it, and inform the court in about 
what part of the library it could be found, 
whether in the north, south, east or west 
side, they would endeavor to look it up 
during the summer and consider it. 

Mr. Brady was followed by Mr. Choate 
for the defendant. Owing to his position as 
a public man, his well-known ability as a 
lawyer, and his high reputation for elo- 
quence and great command of language, by 
his facility to use and know when to apply 
all the words in the dictionary, he attracted 
more attention and curiosity to see and hear 
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than any of the counsel except Mr. Webster. 

His argument was mainly upon the power 
of a court of Equity to grant a perpetual in- 
junction in a patent case without first hav- 
ing the question of infringement determined 
by ajury. He insisted that it could not be 
done, and in support of his position cited 
elaborately from the English practice and 
decisions, and taking the ground that the 
United States courts in equity had no 
greater equity powers than the English 
courts had at the adoption of the Constitu- 
tion, no additional powers in that respect 
having been conferred upon the courts by 
Congress. His argument was eloquent and 
exhaustive, instructive and interesting, and 
showed great research and learning. It was 
presented with all the ingenuity the distin- 
guished lawyer and orator possessed, and in 
the choicest and most expressive language. 
It seemed too learned and refined to be fully 
appreciated by the unprofessional specta- 
tors, and it also evidently failed to convince 
or seriously impress the court, as was shown 
by remarks made by Judge Grier and ques- 
tions asked by him during the discussion. 

The remainder of Mr. Choate’s argument 
was mostly of a pathetic character, endeav- 
oring to make Day a martyr in attempting 
to show how he had suffered by Goodyear’s 
treatment, and although expressed with all 
the eloquence and pathos the great orator 
was capable of, he did not seem to make 
much impression, and was so neatly turned 
by Mr. Webster, that whatever effect it had 
produced was dissipated, and general sym- 
pathy was changed to Goodyear. 

Mr. Choate was followed by Mr. Cutting, 
who made the closing argument for the de- 
fendant. He went more into the facts of 
the case and endeavored to sustain Day’s 
claims on the merits. His argument showed 
careful preparation, familiarity with the facts 
and thorough knowledge of patent law. He 
carefully analyzed the evidence, skillfully ap- 
plied the law, reasoned ingeniously, and on 
the whole his argument was doubtless as 





able as could be made on that side, but did 
not make the impression on the memory 
that the others did. Mr. Cutting was not 
much known in Trenton, and not having 
been in public life like Webster and Choate, 
did not attract the attention they did, nor to 
the extent that Mr. Brady did, the latter 
having several times appeared in the courts 
of New Jersey, was better known at Trenton 
and throughout the State. 

After Mr. Cutting concluded, Mr. Web- 
ster commenced the closing argument for 
Goodyear. It was known that he was to 
speak that day, and the great numbers pres- 
ent not only from Trenton and other parts 
of New Jersey and elsewhere, especially 
from New York, showed that he was the 
great attraction at the trial. 

The large court-room was packed to its 
utmost capacity, and it is safe to say that 
never before or since contained within its 
walls so many distinguished legal lights 
as were in attendance, and it is doubtful 
whether any trial in this country ever drew 
together more lawyers than were then pres- 
ent. 

It seemed that the whole bar of New Jer- 
sey, including most of the judges of the 
higher courts, the state officers and mem- 
bers of the Legislature then in session, came 
to hear the great expounder who confessed- 
ly stood at the head of the American Bar. 

Mr. Webster’s argument is in print, and it 
would be superfluous to review it here. 
Only a few points in it in connection with 
incidents that occurred during its delivery 
will be noticed. It is no disparagement of 
the other eminent counsel to say Mr. Web- 
ster was greatest of all. Brady was clear, 
strong and exhaustive, Choate learned, bril- 
liant, witty and pathetic, Cutting logical, 
thorough and evidently made the best that 
could be done with his side, but Webster 
seemed to combine the qualities of all the 
others. 

He had the subtlety of Bacon, without 
his craftiness, and the powers of Demos- 
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thenes without his vehemence or apparent 
studied eloquence to convince. His mind 
was as liquid as water, changing with ease 
from the most profound reasoning and 
searching analysis to the sarcastic and hu- 
morous, and from the most bitter invective 
veiled in mild language to the most affect- 
ing pathos. 

No one can do justice to a description of 
Mr. Webster without having seen and heard 
him on a great question which brought out 
all his versatile powers, and after hearing 
him when he was over seventy years of age, 
in the last case and one of the most cele- 
brated he was ever engaged in, the writer 
confesses his inability to do him justice. 
His commanding figure, fine physique, large 
head, deep-set, large, lustrous eyes and alto- 
gether strongly-marked, expressive features, 
and his powerful, sonorous and _ flexible 
voice, at once commanded attention, but it 
was his mental power and great intellectual 
strength brought into full play on a great 
subject that seemed to overshadow all his 
other qualities. His manner of speaking 
was deliberate, was void of vehemence, 
without much gesticulation, but apparently 
just enough to emphasize every point made. 
While his action was not remarkably grace- 
ful, it was always appropriate and impres- 
sive, and free from any of the arts often used 
by orators to captivate an audience. He 
never hesitated for a word, but seemed to 
get the right one every time. This was il- 
lustrated when others were describing what 
Goodyear claimed, Webster interrupted and 
said it was the “‘ invention,” that covered the 
whole. : 

A United States Senator who was in the 
Senate during Mr. Webster’s last five years 
there, and present during this argument, told 
the writer that when he heard Mr. Webster 
talk on ordinary occasions he did not seem 
above the general range of senators, and it 
was only on great questions and subjects 
that his powers were brought out, and it 
aiways seemed that they were never ex- 





hausted, but if the occasion required he 
could be still stronger. He said he never 
had an idea what power there was in a man 
until he heard Webster’s reply to Daniel S. 
Dickerson who charged him with corruption 
in settling the northeastern boundary ques- 
tion when Secretary of State under Tyler. 
He said the whole Senate sat aghast as if 
they expected some thunder-clap to break 
in their midst. 

When Mr. Webster came to Trenton, it 
was said that he knew very little of the case, 
and that he picked it up and arranged his 
argument from Mr. Brady’s comprehensive 
and exhaustive opening, and from consulta- 
tions and close application with his associ- 
ates before the other side closed. 

The arrangement of his argument, as well 
as the matter of it, shows how thoroughly 
he had mastered the case, how skillfully he 
arranged his points and how ably he applied 
his great legal knowledge. 

His allusion to Goodyear’s sufferings and 
the devotion of his wife, in the early part of 
his argument, brought tears to many in the 
court-room, and set a sympathetic current 
in favor of Goodyear, and followed by his 
effective reply to Choate’s effort to gain 
sympthy for Day, won the case for the for- 
mer so far as the audience was concerned. 

By the long labor and difficult and pro- 
tracted experiments of Goodyear in perfect- 
ing his inventions, he became greatly im- 
poverished and so involved in debt that he 
was confined in the debtors’ prison in Boston. 

Mr. Webster depicted most graphically 
the poverty, reproach and suffering which 
Goodyear underwent, in his intelligent, pa- 
tient, persevering efforts to produce in the 
manufacture of rubber a new and useful re- 
sult, for a period of ten years; he said, “It 
would be painful to speak of his extreme 
want —the destitution of his family, half 
clad, he picking up with his own hancs, 
little billets of wood from the wayside to 
warm the household — suffering reproach — 
not harsh reproach, for no one could bestow 
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that upon him —receiving indignation and 
ridicule from his friends,” and after all, writ- 
ing in a good spirit and cheerful vein, an 
affecting letter from the debtors jail in Boston. 

In speaking on this matter further of 
Goodyear, he continued as follows: ‘He 
says it is as good a lodging as he may ex- 
pect this side the grave; he hopes his friends 
will come and see him on the subject of 
India Rubber Manufacture; and then he 
spoke of his family and of his wife. He 
had but two objects, his family and his dis- 
covery. In all his distress and in all his 
trials, she was willing to participate in his 
sufferings, and endure everything, and hope 
everything; she was willing to go to prison 
if it was necessary, when he went to prison; 
she was willing to share with him every- 
thing, and that was his only solace. 

‘‘May it please your Honors, there is 
nothing upon the earth that can compare 
with the attachment of a wife; no creature 
who for the object of her love is so indom- 
itable, so persevering, so ready to suffer and 
to die. Under the most depressing circum- 
stances, woman’s weakness becomes fearless 
courage; all her shrinking and sinking 
passes away, and her spirit acquires the 
firmness of marble, adamantine firmness, 
when circumstances drive her to put forth 
all her energies under the inspiration of her 
affection.” 

While depicting Goodyear’s sufferings and 
making the beautiful allusion to the devotion 
of his wife, Mr. Webster had the advantage 
of Goodyear’s presence in his wasted appear- 
ance, bent form and with his white locks, 
which added to the effect in his favor, while 
Day, younger, robust with his apparent thrift, 
was not calculated by his appearance to gain 
favor with the spectators. 

Mr. Webster reviewed the material parts 
of the testimony very thoroughly and dis- 
sected that of the defense with great care 
and ability, showing its fallacies, contradic- 
tions and want of credibility in the most con- 
clusive manner. Among the witnesses on 





that side whose testimony was considered 
by the defense important in their favor, was 
that of Richard Collins of Baltimore, who 
claimed that as far back as 1833 he had in- 
vented the same thing in regard to vulcan- 
izing rubber that Goodyear claimed by his 
invention. 

Mr. Webster’s ability, sarcasm, ridicule 
and humor were used effectively in dissect- 
ing Collins’ testimony and showing its worth- 
lessness. 

After pursuing him at some length, 


“Judge Grier interrupted him and said: ‘“ Mr. 


Webster you need not trouble yourself fur- 
ther with the testimony of Richard Collins.” 
The learned Judge said further, that he had 
tried a great many patent cases and he had 
never tried one but some /e//er had come 
forward and sworn that he had invented: the 
same thing in some garret in Boston, New 
York, Philadelphia, New Orleans or Balti- 
more and lately all those fe//ers came from 
Baltimore, and that counsel need not trouble 
himself with any such testimony as the court 
would not pay any attention to it. 

Mr. Webster in his usual impressive man- 
ner said ‘‘I am very much obliged to your 
Honor for I wish to abbreviate my labors in 
this case, as well as those of your Honor. 
It seems to be your Honor’s opinion that I 
may let Mr. Collins go, and I propose to 
send Mr. Elisha Pratt and Mr. Stoddard to 
bear him company on his way. I shall say 
no more about them.” 

Mr. Webster’s powers of invective were 
shown in unexceptionable language in com- 
menting on Day’s course, showing the latter’s 
inconsistencies, his falsehoods and attempts 
to defraud Goodyear by every device that his 
fertile mind could produce. 

It did not seem that anything more scath- 
ing and severe could be said, and the full 
force and effect of what was said can be 
appreciated only by hearing Mr. Webster’s 
voice and seeing his manner and the expres- 
sion of his face. No written description can 
do justice to the occasion. 
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All that has been stated in regard to this 
great argument gives a very meagre view of 
its strength and brilliancy. It was crowned 
throughout by the most profound reasoning 
and correct application of the law, and the 
highest encomium that can be placed upon 
it is, that it was Websterian from beginning 
to end. 


It was the last legal argument he made 
| some light of Jurisprudence . 


and was a fitting close to his great and bril- 
liant professional career. 


At the commencement of Mr. Webster’s | 


argument he said, “if I should detain the 
Court by the part which I have to perform 


in this discussion, for any great length of | 
time, I hope the Court will believe that what | 


I have to say is long only because I have 
not had time to make it short.” 


His close was as follows: ‘‘ I have now gone | 


through this case, and it may seem that I 
have done so too much at length. I find 


my apology in the importance of some of | 
| make what is called a first-class ‘“‘ all around 


the topics it involved. I have to express 
my thanks, in common with the other gen- 
tlemen on both sides of this cause, for the 
kindness and indulgence awarded me by 
your Honors. I feel how many obligations 
I am under in this respect. And as this is 
the first time that I have presented myself 
professionally in the State of New Jersey, 
and as I have cultivated a very long ac- 
quaintance with the good people of this 
State, more intimately than with those of 
any other State, with the exception of that 
in which I have so long lived, and as I have 
great regard for them, I am not willing to 
leave this performance of my duty, and to 
leave the State, without congratulating the 
citizens of New Jersey, with the certainty, 
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that while this tribunal shall continue to be 
constituted as it now is constituted, the ad- 
ministration here of the laws of the United 
States will be such as to secure all the peo- 
ple in the full enjoyment of their constitu- 
tional and political rights and to give them 
that happiness so felicitously expressed in 


| the wish of Lord Coke ‘of living always un- 


der the protection of the law and the glad- 

It may be said by some who chance to 
read this article, that for an account of the 
incidents of the great trial, there is too much 
of Webster in it. If such is the case, the 
only excuse offered is because at the time 
he seemed to tower above the others, and 
made the most lasting impression on the 
mind of the writer, of what constitutes the 
model lawyer. 

While the others were all eminent in their 
profession, and presented the case with great 
ability, it seemed that in all the qualities that 


lawyer” Mr. Brady came nearest to Mr. 
Webster, although he had not the eloquence 
and brilliancy of Mr. Choate, nor did he excel 
in the close reasoning powers of Mr. Cutting. 

The manner in which the whole case was 
conducted, was a model to follow. The dig- 
nified courtesy of the court, the respectful 
manner of the counsel to the court and to- 
wards each other, in short the whole conduct 
of the trial, was calculated to impress a young 
lawyer with the highest type of a lawyer and 
of professional ethics, which might be prof- 
itably imitated, and, in the conduct of a trial, 
observed by our courts and members of the 
bar at the present time to a much greater 
extent than now exists. 
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THE SUPREME COURT OF MAINE. 
III. 


By CHARLES HAMLIN. 


HARLES WESLEY WALTON, the 

senior associate justice both in years 
and term of service, was born at Mexico, 
Oxford County, Maine, December 9, 1819. 
‘He is the son of Artemas G. and Abigail 
(Stevens) Walton, and their third child and 
only son. His early education, besides the 
little acquired in the common school of 
those days, scanty enough at the best, was 
fourteen years in a printing-office at Dover, 
New Hampshire, and Paris, Maine, and in 
Boston. He was thus bred a printer, and it 
was there that he got a taste for study and 
knowledge that, like Franklin, led to a de- 
sire to improve his condition in life. Ac- 
cordingly he began the study of law, was a 
student in the office of the late Isaac Ran- 
dall, of Dixfield, and having been admitted 
to the Bar in 1843, was his partner for 
awhile. Besides practicing law he served in 
all of the town offices, clerk, moderator, 
agent, selectman, collector, treasurer and 
school committee. As a school teacher his 
seven years’ experience well fitted him for 
the duties of the latter office, while the 
practical acquaintance he obtained of town 
business in all of them became useful to him 
both at the bar and on the bench. 
not be supposed that he found the profes- 
sion lucrative in those times, for he desired 
to be elected clerk of courts, the income 
and emoluments of which were tempting; 
but fortunately for him he was defeated in 
the election, and so his talents were not bur- 
ied in a merely clerical place. 
soon after, in 1847, made county attorney, 
and served as such four years. His ability 
and success at the Bar brought him in due 
time the desired results, and demanded a 
wider field for practice, and he therefore re- 
moved to Auburn, Androscoggin County, 


It must: 


He was | 





in 1855, and again became county attorney 
in 1857. In 1860 he was elected to the 
Thirty-seventh Congress, succeeding Hon. 
John J. Perry. He was placed upon the 
committee of private land-claims as a rec- 
ognition of his standing as a lawyer. After 
serving in Congress something more than a 
year, he accepted an appointment to the 
bench of the Supreme Judicial Court, May 
14,1862. This appointment, made by Gov- 
ernor Washburn, has been continued with- 
out interruption to the present time, a judi- 
cial life of more than thirty-three years, and 
in excess of any other judge who has pre- 
sided in this court. During this long term 
of service on the bench, Judge Walton has 
had as associates, who no longer live, Chief 
Justices Tenney and Appleton, Associate 
Justices Rice, Cutting, Davis, Goodenow, 
Kent, Dickerson, Fox, Barrows, Danforth, 
Tapley, Virgin and Libbey. 

To have made himself one of the ablest 
lawyers in the State, to have gained a seat 
on the floor of Congress, and to have won 
and retained the confidence and respect of 
his associates on the bench, many of whom 
have a national reputation, would seem to 
have filled the measure of the printer boy’s 
ambition; but a true estimate of his place 
in the history of the Maine Bench shows 
something more —a strong judge, of marked 
individuality, and one who has given posi- 
tive additions, and of permanent value, to the 
body and growth of the law. And an inquiry 
into the source and cause of Judge Walton’s 
exalted judicial position will prove interest- 
ing. It is not what is called a liberal or 
college education, however desirable it may 
be as regards success in the world, that 
gives a man the confidence and favor of 
the community, or advancement to posts 
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of honor. It is native talent, reliability, 
perseverance, and an indomitable will that 
bring him to high places. A contest con- 
tinually goes on, especially in this country, 
between an academic and self-education — 
the education that comes from without and 
the education that comes from within.’ 
Over-education has a tendency to dissipate, 
scatter the strength of intellect, and the 
much cultivated youth, although holding 
high rank in the scale of proficiency and 
amount of knowledge, is liable on entering 
his professional life to continue to lean 
rather than to lead, and so take a secondary 
place in the struggle for distinction. On 
the other hand, the independent youth with- 
out external advantages, brought up in the 
school of stern necessities, whose life is a 
continued contest with difficulties, such an 
ore, from the habit of self-reliance, becomes 
more competent to direct others, and to 
wear more easily offices of trust and re- 
sponsibility.?_ It is remarkable how many 
of our distinguished men have been self- 
educated, or at least without college educa- 
tion. Franklin was a philosopher, Lincoln 
a statesman, Patrick Henry an orator, but 
not by the grace of classical education. In 
this field of wholesome competition between 
the well-taught and the self-taught; be- 
tween advantages on the one side and en- 
ergy on the other; between early develop- 
ment under assistance, and slow maturity 
under difficulties — a condition that need not 
be regretted —it is easy to perceive from 
which school Judge Walton was graduated. 
It is obvious, too, that such an education has 
been useful, because it was simple, limited, 
practicable, acceptable, and adapted to his 
wants, and brought home to his particular 
case by subdivision and selection, or, to use the 
words of Sir Arthur Helps, “‘ by working ina 


1 Bigelow, Limits of Education. 


2 Lord Jeffrey, in his review of Franklin’s Works (Edin- 
burgh Review, 1806), makes the following remarks: 
“ Regular education, we think, is unfavorable to vigor or 
originality of understanding.” 





well-worn groove.” He has ever devoted 
himself entirely to the business of his office, 
nor suffered his time and attention to be 
distracted by other pursuits. Then add to 
all these things that he is industrious, firm, 
prompt, frank, self-possessed, and not given 
to wasting his dignity by an over-refined 
delicacy that often weakens and seldom 
adds to the usefulness of a judge. 

When Judge Walton went upon the bench, 
admission to the Bar could be obtained 
by the production ofa certificate of good 
moral character from the municipal officers, 
and the payment of twenty dollars into the 
county treasury. This was a great change 
from the previous conditions that required 
not less than three years’ study with some 
reputable attorney and counselor, followed 
by a rigid examination. It was of this 
change that Judge Cutting spoke, when in 
Simmons v. Jacobs, 52 Maine, 156, he 
said with his inimitable sarcasm: ‘‘We do 
not impeach the omnipotence of the Legis- 
lature for creating attorneys, as the world 
was created out of nothing.” A loose state 
of practice then prevailed among some at- 
torneys thus admitted to the Bar, and it is 
not strange that to the orderly and method- 
ical young judge it proved to be irksome 
and unbearable. He began at once to rem- 
edy the situation. It was-not an easy or 
agreeable task, but in the end he succeeded 
by the use of suggestions, advice and ad- 
monition. His own promptness naturally 
led him to prefer ready lawyers, and those 
of resource who followed his suggestions. 
Says one of them after nearly thirty years’ 
experience: “He is at once the best judge 
for young lawyers, who pay him the defer- 
ence he deserves, and the most patient to 
show them and tell them, direct the issue 
and keep them in line, that I ever saw; 
while those that are opinionated, pert, and 
think they must evade his questions and not 
observe his advice, have found difficulty in 
practicing before him.” 

To know the Judge at his best requires 
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some familiarity with his written opinions, 
beginning with the case of Wills v. Greely, 
50 Maine, 78, and extending through thirty- 
six volumes. They are all marked with one 
quality, clearness and brevity of statement. 
Not a waste word can be found in one of 
them. As has been said of Tacitus: ‘“ The 
love of brevity distinguishes him from all 
other writers. . . . and was, perhaps, carried 
farther by that constant habit of close think- 
ing which could seize the principal idea and 
discard all unnecessary appendages.” But 
the criticism made of Tacitus’ writings is 
not true of the Judge,— that “one contin- 
ued strain of studied brevity fatigues the 
ear and tires the reader by an unvaried and 
disgusting monotony.” The late Judge Lib- 
bey, speaking of his terseness, in which he 
thought he excelled all other judges, said he 
admired it because he prized lucidity above 
all other qualities, both in speech and writ- 
ing. 

In making a selection of his opinions, 
which are recognized for their learning and 
ability, as well as extensively cited and fol- 
lowed in other courts, mention of the follow- 
ing cases will suffice the present purpose: 
Wyman v. Brown, 50 Maine, 139, holding 
that an estate of free-hold may commence 
in futuro; State v. Wright, 53 Maine, 328, 
deciding that jurors are not judges of the 
law as well as of the facts; Smith v. Morrill, 
54 Maine, 48, relating to blank indorse- 
ments of promissory notes, and the admis- 
sibility of evidence to explain them; Hatch 
v. Atkinson, 56 Maine, 324, showing the 
necessity of delivery in cases of a gift, do- 
natio causa mortis, and a much quoted de- 
cision; Goddard v. Grand Trunk Railway, 
57 Maine, 202, asserting and vindicating 
the doctrine of punitive damages. The 
simple reading of these few cases, taken at 
random, will demonstrate how this learned 
judge has devoted a life to the study of 
fundamental principles which in the end 
will irresistibly control in the administration 
of the law. The intrinsic value of these 





cases, now become precedents of authority, 
is enhanced when it is remembered that a 
great deal of force is added to them by 
having a man of force and likelihood behind 
them. It must not, however, be supposed 
that the Judge has entirely confined himself 
to “ volumes which you must count by hun- 
dreds, by thousands; filling libraries, exact- 
ing long labors, the labors of a lifetime, 
abstracted from business, from politics.” 
His practical knowedge of business is of 
daily use and leads inevitably to sound con- 
clusions, without reliance upon legal pre- 
cedents alone, as in the case of the Franklin 
Co. v. Lewiston Institution for Savings, 68 
Maine, 43, in which he lays down the safe 
and conservative rule that savings banks 
cannot purchase stock in another corpora- 
tion on credit by giving its note therefor. 

For the benefit of the current reader, the 
following extract from the case of Towns- 
hend v. Howard, 86 Maine, 288, is pro- 
duced to exhibit the terseness of his opin- 
ions already alluded to :— 

‘Walton, J. The question is whether a 
will made by the late George H. Towns- 
hend was afterwards legally revoked. We 
think it was. A will can be revoked in 
whole or in part, by cancellation or obliter- 
ation. R. S., c. 74, § 3. To cancel is 
to cross out. To obliterate is to blot 
out. The former leaves the words legible. 
The latter leaves the words illegible. By 
either method a will can be revoked in 
whole or in part. If that which is essential 
to the validity of the whole will is cancelled 
or obliterated, anzmo revocandi, the whole 
will is revoked. If only a single clause is 
so cancelled or obliterated, then that clause 
only is revoked. And such cancellations or 
obliterations are as effectual when made 
with a pencil as when made with a pen.” 
His pithy remark in Greenleaf v. Grounder, 
84 Maine, 51, needs no explanation. ‘And 
the fact that the witness was not called 
at the former trial, and that, so far as ap- 
pears, no search was made for him, or 
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efforts made to procure his testimony, con- 
firm us in the belief that his testimony is 
not true, and that it is newly invented, not 
newly discovered.” In the same volume, at 
p. 592, is the opinion in Grotton v. Glidden, 
an action of trespass for assault and battery. 
The Saxon words in the following portion 
of the opinion will not be easily matched in 
any of the reports :— 

“In the present case, the evidence shows 
that the plaintiff and the defendant had been 
on unfriendly terms for many years. The 
defendant had fastened upon the plaintiff the 
name of ‘Hog Back,’ and had expressed 
great satisfaction on learning that the latter 
was about to move out of the neighbor- 
hood. The plaintiff had called the defend- 
ant a hypocrite in religion, and expressed a 
long-felt desire to punch his head. They 
met in the highway, and the result was, first 
an altercation and then a fight, each one 
being as ready and as willing to enter into 
the fight as the other. The plaintiff got the 
worst of it. The defendant testified that he 
escaped with no other damage than a torn 
shirt-collar. The plaintiff went home with 
two black eyes, a scratched face, a bruised 
head, a lame back, and a kick on the 
lower part of his abdomen, which caused 
him to pass bloody urine. Surely if the 
defendant escapes with a verdict against 
him of only fifty dollars, he may think him- 
self lucky. His plea of ‘self defence’ makes 
quite as feeble an impression on the court 
as it seems to have made on the jury.” 

He has never drawn a dissenting opinion. 
He generally succeeds in convincing those 
opposed to him unless he becomes con- 
vinced himself of error. His manuscript is 
the delight of the reporter and the joy of 
the printer. It is clear and plainly written 
as copper-plate, and the rules of the com- 
posing-room never forgotten. This will be 
better appreciated when it is stated that all 
his opinions are carefully copied by himself 
from the original for the use of the reporter 
and printer. 





Biographies are pleasant reading, espe- 
cially those of great judges which are filled 
with the incidents of court life, relieving its 
monotony and tedium with flashes of wit 
and humor which reveal the agreeable side 
of the stern judge. It is to be regretted 
that more of such incidents in the life of 
Judge Walton have not been preserved, for 
his life abounds in them. Here is, the mon- 
ograph of a shrewd, observing juryman:— . 

“ Judge Walton at seventy-four is right in 
his prime. His ear is quick, his eye is keen. 
He runs the whole show so quietly that no- 
body seems to know that he is the moving 
spirit. He finds time to read the news- 
papers while court is sitting. When he is 
reading the papers he sometimes says to a 
witness without looking up, ‘ You need not 
answer.’ 

“He has the dignity that becomes a judge 


| of the Supreme Judicial Court of Maine, but 


he sometimes enlivens dull proceedings by 
sallies of wit and humor. He talks to the 
boys in the bar just as a big, good-natured 
boy would talk to a group of little young- 
sters. When he says to the lawyers, ‘ pro- 
ceed,’ or ‘stop,’ or says ‘ gentlemen of the 
jury,’ the tones of his deep voice are musi- 
cal, and what he says is expressed in the 
clearest-cut English. The clerk’s desk is in 
front of the judge’s seat, and the bar is in 


| front of the clerk’s desk. The bar is not 


that kind of a bar that Tom Watson said 
was in the basement of both ends of the 
capitol at Washington, but is a pen for the 
lawyers, where they have their books, writing 
materials, chairs and table. When two of 
‘em get to disputing, a word from the judge 
quiets the disputants. The rest all grin and 
the proceedings go on.” 

How “proceedings go on” sometimes 
when attorneys are absent is thus told by 
the daily scribe of the press: — 

“Judge Walton is on the bench of the 
Supreme Court here this term, which is the 
same as saying that more good things have 
been said from that bench this week than 
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will be heard there from the end of the 
present term until Judge Walton returns to 
the Portland court-room again. 

“Tuesday, when the work of assigning 
cases was in progress, a case was called with 
which Hon. A. A. Strout is connected, and 
the opposing attorney said: ‘If it please 
the court, Brother Strout is fishing.’ 

“The court looked grave, and another at- 
torney said: ‘He’s after a bear.’ 

“*T suppose,’ said the court, ‘that you 
mean that he is on his vacation.’ 

«Ves, your Honor.’ 

“«This matter of a vacation has grown 
up within the past few years,’ said the 
court. ‘We didn’t know the meaning of 
the word vacation a few years ago. I can 
understand that some people may take a 
vacation, but I do not understand how it is 
that professional people can do it. How 
doctors and lawyers and ministers can go 
off, leaving their professional business to 
look after itself, 1am not able to compre- 
hend.” 

“The case was continued, however, and 
Mr. Strout’s interests will not suffer because 


of the fact that he is off fishing, with strong. 


designs on a bear.” 

And the same writer tells how the Judge 
talks upon the relations of the press to the 
court: — 

“Wednesday morning, after the cases 
were disposed of and all motions heard, 
Judge Walton looked at the reporters and 
astonished them by saying, ‘ Now, gentle- 
men of the press, can I do anything for 
you?’ 

“«No, your honor,’ replied one of the 
scribes, feeling that something must be 
said. 

‘« Then the court proceeded to give the re- 
porters a very bright, if sometimes sharp, 
lecture on their duties as the court looked 
at the matter, and of what ought and what 
ought not to be printed. 

“Then, half relenting, Judge Walton closed 
by saying, ‘Well, I know you are all in 
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competition and while you'll applaud me, 
you'll all go out and keep on in your pres- 
ent ways. You have to give the public 
what the public wants to read.’ 

“There are few brighter men in this State 
than Judge Walton, and there is certainly 
no more upright and honored judge on the 
bench.” 

A pure, grim humor sometimes pervades 
his replies. He had imposed sentence upon 
a criminal convicted of a flagrant offense, 
who was well along in years and infirm in 
health. The sentence seemed severe to 
members of the Bar present. One of them, 
on account of his prominence, feeling on 
easy terms with the court, said to the Judge 
that the sentence was manifestly too long. 
“He won't live a quarter of the time.” 
“Well,” replied Judge Walton, “I don't 
want to be too severe. I will change it and 
make it for life, if you say so.” 

One time in the lobby an ornamental 
member of the Bar, in order to show that 
his professional income was very large, was 
stating to some legal brethren, and his con- 
versation being partially directed to Judge 
Walton, “It seems rather a large story to 
tell, but my expenses are six thousand dol- 
lars a year; it costs me that much to live.” 
The Judge replied instantly, ‘‘ Brother S., it 
is too much; I wouldn't pay it; it isn’t 
worth it.” 

Nothing pleases the Judge more than 
direct, truthful answers to his questions. 
Sam F. was drawn to serve on the grand 
jury, and desiring much to get excused, 
procured his friends and members of the 
Bar to intervene for him, but without suc- 
cess. As a last resort he applied to the 
Court himself. The Judge inquired what his 
business was and what reasons he had for 
being excused. Sam naively told him he 
was steward of the Commodore Club, at 
Moose Pond, and that he had been obliged 
to leave a party of its members, who had 
just arrived from Boston, in order to be 
present in court. To the surprise of all 





559 





present, the Judge began to ask about the 
club, its efforts to re-stock the pond with 
fish, and finally asked, “ Are they having a 
good time?” Said honest Sam, * Yes, they 
be.” Then said Judge Walton, “ I’ll excuse 
you till the next term. I wish I could be 
there myself.” 

The following pen-portrait is appended 
for the reader’s benefit, sketched during the 
Judge’s late session in York County :— 

“A man tall and spare, five feet and eleven 
inches perhaps, erect and dignified carriage, 
high, bold frontal development, thin gray 
locks, carefully combed, a long, narrow, 
iron-gray whisker and moustache, dark blue 


eyes, rather small, sallow complexion, and | 


large, knotty hands. Dressed in priestly 
black with coat of the regulation Prince Al- 
bert pattern, his costume is complete with a 
high standing collar and four-in-hand black 
tie. In the examination of books, docu- 
ments, etc., a pair of spectacles lend added 
dignity to his rather pleasant features, and 
when upon the street a high silk hat of 
extreme glossiness adds not a little to the 
judicial whole of the man.” 

In 1885 he was honored with a degree of 
LL.D., by Bowdoin College. 


LucILIUS ALONZO EMERY, the second as- 
sociate justice, was born at Carmel, Penob- 
scot County, Maine, July 27, 1840. He is 
the only son and first-born of James and 
Eliza (Wing) Emery. His father removed 
to Hampden in 1850 and was prominent as 
a merchant, ship-builder and town officer. 
On his mother’s side the family is noted for 
their love of intellectual pursuits and for 
longevity. Having fitted for college at 
Hampden Academy, he entered Bowdoin 
College, where he was graduated in 1861, 
with a class distinguished for its members 
becoming eminent as college presidents, 
professors, soldiers and lawyers. He began 
reading law with Hon. A. W. Paine, Bangor, 
an old, distinguished practitioner, and was 


admitted to the Penobscot Bar in August, ! 
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1863. In the following October he opened 
an office in Ellsworth, Hancock County, 
where he has ever since resided. His sound 
legal attainments and ability in the trial of 
cases were soon recognized, for he was 
elected county attorney in 1866, and before 
the expiration of his term, in 1868, he was 
invited by Hon. Eugene Hale, then entered 
upon a Congressional career, to become his 
partner. This partnership lasted fifteen 
years and was dissolved only by the pro- 
motion of Judge Emery to the bench of the 
Supreme Judicial Court. Besides a fine 
practice, in the meantime he was a member 
of the Maine Senate in 1874-75, and in 
1876 was elected attorney-general of the 
State by the Legislature, and serving the 
State as such the next succeeding three 
years. He was again eleeted, in 1880, to 
the State Senate, and during the session of 
1881-82 served as chairman of the joint 
committee on the judiciary, the leading 
committee in the Legislature. In the fall of 
1883, he was so generally recommended by 
the Bar of the State, that Governor Robie 
appointed him an associate justice. His 
appointment bears date October 5, 1883, 
thus succeeding Judge Peters, who had be- 
come the Chief-Justice. In 1889 he was 
elected professor of medical jurisprudence 
in the Maine Medical School at Bowdoin 
College, a chair formerly filled by Chief- 
Justice Tenney and the late Judge Charles 
W. Goddard. 

His legislative labors and experience are 
notable for his efforts to ameliorate and 
simplify the law and to extend the equity 
powers of the court. His extensive practice 
had well fitted him, and he had the rare 
courage, for a lawyer, to attempt and carry 
through the changes which seemed to him 
to be required. During his first year in the 
Senate, he procured the enactment of a bill 
permitting the amendment of writs to cure 
the misjoinder or nonjoinder of plaintiffs. 
It remains a part of the permanent legisla- 
tion of the State, and is embodied in R. S., 
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c. 82, § 11. At the same session he advo- 
cated, as member of the judiciary com- 
mittee, giving the court full equity powers, 
which it now has (R. S., c. 77, § 6, clause 
xi). At the following session in 1875, he 
carried through the Senate a bill to abolish 
imprisonment for debt. The bill was de- 
feated in the House, where it was presumed 
that so humane legislation would be most 
popular, but ten years later imprisonment 
for debt was abolished almost without oppo- 
sition. His favorite measure was thus vin- 
dicated, — he then being, perhaps, a little 
in advance of the times. When chairman 
of the Senate judiciary committee in 1881, 
he was largely instrumental in framing and 
carrying through the Legislature the Equity 
Procedure Act, to make proceedings in 
equity more simple, speedy and effective. 
The great change, found in R.S.,c. 77, § 10 
et seq., was this: Under the old system each 
justice of the court was only a master in 
chancery, and the only chancellor was the 
law court. Under the new system each 
justice is a chancellor, and can make final 
decrees. The law court thus becomes only 
a court of appeals. The new Chancery 
Rules adopted by the court at the May 
Term, in 1890, to carry into effect this new 
statute with a subsequent revision, were 
framed by Mr. Justice Emery, and his asso- 
ciate Mr. Justice Haskell. During his term 
of office as attorney-general he conducted 
the prosecution of two important and cele- 
brated cases, one civil and the other crim- 
inal. The first is a railroad tax case under 
the name of State v. Maine Central R. R. 
Co., reported in 66 Maine, 488. A statute 
imposing a state tax on railroad franchises 
had been passed, and it was resisted by the 
older railroads. He brought suit against 
the Maine Central in the State Court to re- 
cover the tax assessed upon the company, 
and the action was sustained by the court in 
an elaborate opinion by Chief-Justice Apple- 
ton, already alluded to in the sketch of that 
judge, ante, p. 510, as one of his leading 





opinions. The case was removed by the 
railroad company on writ of error to the 
United States Supreme Court, which court 
also sustained the action and the claim of 
the State. It is reported in 96 U.S. 499, 
The statute was a new one, and the case a 
leading case. Attorney-General Emery was 
the pioneer counsel. The other case, the 
trial of Edward M: Smith at Ellsworth, for 
murder, before Peters, J., was a remarkable 
one. The murder was a shocking tragedy, 
and the whole community was interested in 
the trial, which lasted fourteen days, the evi- 
dence being wholly circumstantial and con- 
sisting of a large number of circumstances 
of great variety. 

The crime was committed in a house oc- 
cupied by Mr. Trim, his daughter, and a 
little grand-daughter, in a country district, 
in Bucksport. The house was discovered 
on fire in the early hours of the morning, 
and was burned to the ground. It was 
found that Mr. Trim and his daughter had 
been murdered, and the house fired to burn 
their bodies, thus concealing, for a time, the 
real cause of their death. The defendant 
was convicted after an able and almost in- 
domitable defense. The Attorney-General 
was highly commended for his prosecution 
of the case in behalf of the State. 

It will thus be seen that Judge Emery 
went upon the bench well fitted by his edu- 
cation, practice and experience to make an 
honorable career for himself as well as ren- 
der good service to the State. His ambition 
lay in this direction, and he brought with 
him, besides, a disposition for unremitting 
labor so necessary to the judicial office. His 
ideal of the judicial functions and responsi- 
bilities is high and dignified. Himself per- 
sonally polite and a lover of correct deport- 
ment, he encourages their practice by others, 
since politeness and good deportment render 
the administration of law easier, enhance its 
usefulness, and add weight and influence to 
the respect that is due to the court. He 
believes the law grows, and with it should 
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grow dignity in its practice. Those who do 
not respect themselves and: the public posi- 
tion they occupy are less likely to attain a 
successful administration of their office. He 
has made a close study of the habits and 
customs that prevail in other and foreign 
courts, and has observed the ease and com- 
fort of some English courts, such as arise 
from the single daily session, and the use of 
the gown. As regards the latter, if not the 
former, I do not doubt that his associates 
during the long, heated terms of the law 
court in hot weather, would often gladly 
agree with him to adopt them. He is social 
and agreeable, fond of his friends and “their 
adoption tried,” and pleasant in his manners 
while presiding on the bench. He never 
shows temper. His rulings in the progress 
of a trial are prompt and fearless. His 
charges to the jury are clear and ample, the 
issues well defined, and the jury are unerr- 
ingly brought to the point at issue between 
the parties without intrenching upon their 
province to find the facts. It must not be 
supposed, however, that he is devoid of feel- 
ing or interest, for nothing escapes his obser- 
vation. Holding the scales of justice evenly 
balanced, it is his calm judgment and reason 
that are his sole guides. He is commended 
by able lawyers with extensive jury practice 
for his method of addressing the jury, which 
he has adopted after much reflection and in- 
flexibly adheres to. Hence exceptions to 
his rulings and directions to the jury embody 
only legal propositions for revision by the 
full bench. 

Believing the law is a science he is a dili- 
gent reader of all that pertains to it. While 
administering the “whole learning of the 
law,” he does not hesitate to favor its reform 
when his judgment and his experience con- 
cur in the change. Some of his best service 
to the State, before going upon the bench, 
was his advocating the act giving the court 
full equity powers. That service he has 
since supplemented by sitting as chancel- 
lor and in his written opinions in equity 





causes, reference to which are made be- 
low. 

He never indulges in levity or repartee on 
the bench. With him the trial of a case is 
serious business, requiring thoughtful atten- 
tion of all concerned, — himself attending 
only to the ‘“trepidations of the balance,” 
that ‘justice to the parties shall be admin- 
istered freely and without sale, completely 
and without denial, promptly and without 
delay.” When occasion calls for reproof it 
is generally in the form of a suggestion; 
when addressed to the whole bar it is more 
pointed and direct. In a recent term at 
Auburn, while hearing petitions for divorce, 
and which he does not grant without good 
and sufficient cause, he remarked to the bar: 
“You can’t expect much from me on the 
ground of failure to support. You better 
prove desertion.” The court was no false 
prophet. Only one attorney relied on that 
clause, and he didn’t get his client untied. 
During the proceedings the Judge com- 
plained that they didn’t have witnesses 
enough. “I see you have gotten into the 
habit of bringing only one witness,” he re- 
marked to the assemblage of lawyers. ‘ Well,” 
said one, “different judges differ. We have 
usually had two.” ‘ Well,” said Judge Em- 
ery, ‘‘ put me down for three.” 

It is universally admitted that Judge Em- 
ery writes good opinions. His reputation 
as a jurist might safely be measured by this 
part of his work, for he has certainly done 
his full share. They cover a wide field, em- 
bracing many and different branches of law 
and equity. His style is simple and natural, 
readily understood, and the process of rea- 
soning easily followed. He begins with a 
comprehensive summary of the facts, then 
follows the statement of the issues, and lastly 
his conclusions and the reasons for them. 
His statement of the case rarely leaves any- 
thing for the reporter of decisions to do in 
the preparation of the case for the book be- 
yond the head-note. He does not cite many 
decisions, and frequently none at all. 
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In making a selection of his opinions that 
have become permanent both for ability and 
importance, I think the general reader will 
find the following cases amply sustain his 
judicial reputation. Eames v. Savage, 77 
Maine, 212, discussing constitutional law and 
deciding that executions against towns may 
be issued against and levied upon the goods 
and chattels of their inhabitants, and held to 
be due process of law. Andrews v. King, 
77 Maine, 224, was a petition for certiorari 
to quash the proceedings of the mayor and 
aldermen of Portland in removing the city 
marshal from his office. The opinion dis- 
cusses and decides the nature, powers and 
procedure of special courts in such cases, 
holding that a hearing by the aldermen alone, 
the mayor being required to sit on the hearing, 
is not sufficient, even if by the officer’s con- 
sent. Boston & Maine Railroad v. County 
Commissioners, 79 Maine, 386, vindicating 
and sustaining the application of the police 
power of the State in requiring railroads to 
build and maintain townways and highways, 
within the limits of a railroad: location, where 
the way crosses the track at grade, although 
the railroad charter provides that it is not to 
be altered, amended or repealed. Ayer v. 
W. Un. Tel. Co., 79 Maine, 493, holding 
that the rule requiring telegraphic messages 
to be repeated at the expense of the sender 
as a stipulation against the company’s mis- 
takes is void, being against public policy. 

McPherson v. Hayward, 81 Maine, 329, 
deals with the redemption of an equitable 
mortgage and is his first published decision 
upon this branch of the law after full equity 
powers had been conferred on the court. 
The case was ably argued by counsel for 
both parties, and subordinate questions of 
laches and parties are considered by the 
court. Thorndike v. Camden, 82 Maine, 39, 
defines the powers of towns over money in 
their treasury, and discusses the duties of 
assessors and collectors of taxes. Symonds 
z. Jones, 82 Maine, 302, contains an exten- 
sive exposition of trade-marks and labels, 





and their transfer and use. Boston & Maine 
Railroad v. Small, 85 Maine, 462, contains a 
pointed criticism of Six Carpenters’ Case, 8 
Coke, 146. A much considered case is 
Warren v. Westbrook M’fg. Co., 86 Maine, 
32, treating of the partition of waters by a 
court of equity, where there are two natural 
channels in a river caused by an island. 

While not much given to athletics and 
out-door life, he employs his leisure in social 
pursuits and with the best authors, keeping 
himself abreast with the times in all that re- 
lates to his chosen profession and current 
literature. His favorite studies are history 
and philosophy. He has been a diligent 
reader of the history of the law, and is a dis- 
ciple of Sir Henry Maine. Mill and Spencer 
may be found on his table by the daily caller. 

His favorite author among the novelists is 
Thackeray, while he is also fond of Scott, 
Kingsley, and Lever. His writings do not 
disclose familiarity with the poets other than 
Shakespeare and Milton. 

Inclining to conservatism in politics, as 
lawyers are apt to be, and well grounded as 
a strict Orthodox in his religious views, he 
seems content in his judical office, its re- 
sponsibilities and dignity. 


The third associate justice, ENOCH 
FOSTER, of Bethel, Oxford County, was born 
at Newry in that county, May 10, 1839. 
He is the youngest child of Enoch and 
Persis Foster. The Foster families came 
from England and first settled in Rowley, 
Mass., but his ancestors settled in Andover 
of that State and came from there to Maine. 

His father, whose name he bears, was a 
large and prosperous farmer. The home 
of his boyhood, situate on the direct route 
from Bethel to Umbagog Lake, a noted re- 
sort for fish and game, recalls the oft-repeat- 
ed allusion to the resemblance of this part 
of Oxford County to European mountain 
scenery, and to which is applied the name 
of American Switzerland. To the west and 
north are the White Mountains and other 
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bers of his class and distinguished men. 


Androscoggin River with its many tribu- 
taries. Nature there is on a grand scale. 
It required hardy and brave pioneers and 
settlers to subdue the unbroken forests and 
convert into rich intervales the dense and 
tangled undergrowth where now rich mead- 
ows make the homes of their thrifty dwel- 
lers. It is the birthplace of strong and 
independent men,—the Grovers, Kimballs, 
Twitchells and Chapmans, who have be- 
come prominent as soldiers, teachers, legis- 
lators, physicians, lawyers, and merchants. 
Cuvier Grover was a most reliable brigadier- 
general in the Army of the Potomac and 
division commander under Sheridan in the 
Shenandoah Valley ; Lafayette, the first rep- 
resentative in Congress and then senator from 
Oregon; and Talleyrand, a distinguished 
professor in Delaware. The Twitchells were 
also soldiers. Two of them, A. S. and 
Major A. B. Twitchell, served with credit in 
the Seventh Maine Battery. The Kimballs 
and Chapmans were also soldiers and mer- 
chants. Robert A. Chapman, of Bethel, 
was distinguished for his standing as a mer- 
chant and business man,— qualities in- 
herited by his descendants,—and for his 
fine address and impressive manners. 

When the farmer’s boy had outgrown the 
common school, he went to Gould’s Acad- 
emy in the adjoining town of Bethel, where, 
under the tuition of Prof. N. T. True, an 
inspiring teacher and remembered for his 
memoriter instruction in Latin and Greek, 
he fitted for college. He made rapid prog- 
ress, for he was a good scholar, and taught 
in the public schools. He entered Bow- 
doin College in 1860, having as class-mates 
who have attained distinction in the law,— 
Frederick H. Appleton of Bangor, James 
McKeen of the New York Bar, Charles F. 
Libby of Portland, and Joseph Bennett of 
the Boston Bar. Prof. Chas. Jewett of Long 
Island College Hospital, Brooklyn, N. Y., 
and John C. Harkness, President of Dela- 
ware State Normal University, were mem- 





His class, which was graduated in 1864 with 
thirty-three members, furnished seventeen for 
the military service in the civil war of the 
rebellion, among them Lieut. Foster, who 
was mustered December 13, 1861, into Co. 
H of the 13th Maine Regiment of Infantry, 
as second lieutenant. This regiment be- 
came a part of General Butler’s command 
in taking New Orleans, and served in the 
Department of the Gulf. He was promoted 
first lieutenant, and also served as provost- 
marshal under General Banks. Upon his 
own application he was relieved from the 
latter position in order to take part in the 
Red River campaign. 

When he returned from the war, he be- 
gan the study of the law in the office of 
Hon. Reuben Foster, in Waterville, Kenne- 
bec County, and completed his course of 
study at the Albany Law School, where he 
took his degree, and began practice in 1865 
at Bethel. 

His position at the bar was sure and solid. 
His ability and reliability were soon recog- 
nized, for in 1867 he was elected county 
attorney for three years, after which he 
was re-elected and continued in that office 
until he took his seat in the Maine Senate 
in January, 1874. He was re-elected to the 
Senate the following year, after which he 
devoted himself to his profession until 
March 24, 1884, when he was first appoint- 
ed Associate Justice of the Supreme Judi- 
cial Court, succeeding Hon. W. G. Barrows, 
who declined a reappointment. In the 
Senate he was chairman of the committee 
on legal affairs, and advocated, among 
other measures, a change in the system of 
taxation of railroads and telegraph com- 
panies. 

During the ten years of practice before 
his promotion to the bench, he had a good- 
ly clientage, and he appeared upon one side 
or the other of nearly all the important 
cases in his county. His success at the bar 
depended on strong and not showy quali- 
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ties. He gained the confidence of the jury 
by the soundness of his presentation of a 
case rather than by attempting a display of 
brilliancy. Although often opposed by 
able men, some of them distinguished as 
brilliant advocates and quick to seize upon 
the weak places in an adversary’s position, 
it was found that Mr. Foster was generally 
successful with the jury. His individuality, 
which is marked and strong, added to an 
iron will, made a great impression upon the 
common people. As an illustration of this 
power, an amusing story is told of a Newry 
juryman in a case in which Judge Foster 
was counsel and attorney for one of the 
parties. When the jury retired at the close 
of the charge, the foreman called for a bal- 
lot, and stated that the question, on which 
they were to vote, was whether the verdict 
should be for the plaintiff or the defendant. 
Thereupon the Newry juryman jumped up 
and said that “he didn’t know what they 
meant by plaintiff and defendant, but he 
was for Enoch Foster every time.” 

As may readily be believed, the Judge 
was an effective campaign speaker. I think 
there are few men in his cou..ty who accom- 
plished more than he in political meetings. 
He argued, as he did to a jury, with power 
and feeling, and this was supplemented by 
the earnestness of his convictions and the 
faith that the community had in the man. 

As often happens with men who succeed 
in the serious affairs of life and present a 
staid and sober mien, a closer acquaintance 
will develop a lighter side, disclosing a keen 
sense of the ludicrous, which breaks out, on 
suitable occasions, into droll humor. This 
is true of Judge Foster, who has a droll sort 
of humor that is very taking. He will enter- 
tain in a delightful way a group of friends 
with a quaint Jonathan-like style, but its 
effect is as largely in his manner as any- 
thing. According to the rule of the stand- 
ard critic, he never laughs at his own stories, 
and were it not for the twinkle of his eye or 
the premonitory smile on his lip, no one 





would suspect the coming joke and mirthful 
incident with which you will be delighted. 
He rarely indulges in wit, for that comes 
from a heart that may be hard as rock, and 
cold as ice. His light vein is pure humor, 
the sunlight of a warm, kind heart, and it 
can come from no other. It has been truly 
said that, ‘‘wit never caused a tear of sym- 
pathy since the world was made.” Humor 
cheers and charms. Sheridan was a wit, 
Lincoln was a humorist. Simple and un- 
affected in his manners, he is agreeable to 
all. On the bench there is no effort to 
maintain a dignity otherwise than is natural 
and desirable in the judicial office. His 
charges to the jury are full and elaborate, 
taking them from point to point in a logical 
order that facilitates their understanding. 
As his instructions are carefully considered 
and well prepared, there is nothing of par- 
tiality or haste in them. The contentions 
of each side are fully stated and the jury are 
assisted in the application of the rules of law 
with such care and minuteness that they 
cannot misunderstand their duty. 

During his eleven years of judicial life, 
Judge Foster has drawn an unusually large 
number of opinions upon important ques- 
tions. The ability and sound judgment 
evidenced in them constitute his high rank 
as a jurist. A few of them, and which are 
now relied on as leading cases and frequently 
cited in our own and other courts, will be 
briefly noticed. 

Lockwood Co. v. Lawrence, 77 Maine, 
297, was a case in which it is held that nui- 
sances and injuries affecting waters, including 
the obstruction, diversion or pollution of 
streams, afford sufficient ground for equi- 
table interference, on the ground of restrain- 
ing irreparable mischief. It arose from the 
defendants, acting independently of each 
other, casting their saw-mill refuse into the 
river above the plaintiff's cotton-mill, which 
commingled and united into one indistin- 
guishable mass, filled the plaintiff's pond, 
raceways and wheels, thereby stopping the 
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wheels and: preventing its mill from running 
and operating. As will be seen, the contest 
was between textile mills on the one hand, 
a comparatively new industry, and lumber 
manufacturers, an old business, on the other 
hand. Many objections were raised to the 
maintenance of the plaintiff’s bill, but they 
were all met and disposed of in the opinion, 
which reviews the authorities at length and 
gave the plaintiff the relief sought for. As 
an authority upon the questions raised and 
discussed, it received general commendation 
and recognition. 

Wormell v. Me. Cent. R. R. Co., 79 Maine, 
397, discusses the question of contributory 
negligence of a servant, and holds that he 
cannot recover damages of the master where 
want of due care on his part contributed to 
the injury, even if in the performance of 
duties outside his regular employment. It 
was the case of a workman in car-shops who 
was in the yard, shackling cars by direction 
ef the foreman. The opinion holds that it 
was a case where it required no special skill 
or training to foresee that injury would result, 
the causes being open to observation; also 
that it is a question for the court to deter- 
mine whether there is sufficient evidence of 
due care on the part of the plaintiff to sus- 
tain a verdict in his favor; and that evidence 
so slight as not to have legal weight is in- 
sufficient. 

Warren v. Kelley, 80 Maine, 512, involved 
the ‘consideration of both admiralty and 
constitutional law. It was a case where it 
was sought to uphold the rights of parties 
who had furnished repairs of a domestic 
vessel to enforce their lien therefor in the 
State court under a State statute. The 
opinion discusses and treats at length the 
embarrassing and conflicting decisions upon 
the question of admiralty jurisdiction in 
such cases, and holds that it is exclusively 
in the Federal court, thus pronouncing our 
statute to be unconstitutional. And this 
part of the statute has been accordingly re- 
pealed. The case was ably argued by coun- 





sel for both parties, the plaintiff, who ob- 
tained a verdict, by Mr. Wiswell, and the 
defendant: by Mr. Putnam, both of whom 
have since gone upon the bench, one a 
member of this court and the other of the 
Circuit Court of Appeals. The case con- 
cludes with a statement of the rule of dam- 
ages in actions of trespass and its modifying 
exceptions, for which it is often cited by 
counsel. 

Phinney’ v. Phinney, 81 Maine, 450, is 
another constitutional question, relating to 
the cbligation of contracts as affected by 
subsequent legislation, and the court, in the 
opinion drawn by Judge Foster, held the 
act of the Legislature was unconstitutional. 
The case arose upon a bill in equity, under 
an Act of 1887, by a creditor who sought 
to realize a judgment out of his debtor’s 
equity of redemption in a mortgage given 
in 1875 for the support of the mortgagee. 
The object of the bill was to enable the 
creditor, pending proceedings for foreclos- 
ure, to step in, postpone the time for the 
expiration of the right of redemption, and 
enable him by fulfilling such requirements 
as the court might impose, to hold the 
property by virtue of his attachment. The 
statute provided that ‘“ pending such pro- 
ceedings, the right of redemption shall not 
expire by any attempted foreclosure of 
such mortgage.” But the opinion meets 
this statute provision, so far as it applied to 
mortgages in existence at the date of the 
act, in the following clear language: ‘‘ While 
a State may, to a certain extent, and within 
proper bounds, regulate the remedy, yet if 
by subsequent enactment it so changes the 
nature and extent of existing remedies as to 
materially impair the rights and interests of 
a party in a contract, this is as much a vio- 
lation of the compact as if it absolutely de- 
stroyed his rights and interests.”. . . “The 
constitutional prohibition secures from at- 
tack not merely the contract itself, but all 
the essential incidents which render it valu- 
able and enable its owner to enforce it.” 
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Libby v. Tobey, 82 Maine, 397, recalls 
the era of mining companies in Maine, 
fifteen. years ago, when a new Eldorado 
dawned upon the vision of every owner of a 
sheep-pasture or other rocky spot of land 
or ledge. In eastern Maine, Blue Hill, Sul- 
livan, Gouldsborough and Deer Isle were 
found to possess veins and deposits of copper 
and silver, and active operations in mining 
were begun and carried on. Corporations 
with capital running into many thousand 
dollars were formed under the State law, 
and shares of stock could be found in the 
hands of nearly everybody. Speculation in 
mineral rights ran rife, and fortunes (on 
paper) were easily made. When the bubble 
burst and investors found their fortunes had 
vanished like a vision in the night, and 
melted like a palace of snow, there arose 
the troublesome question of their liabilities 
as stockholders to creditors who had ob- 
tained judgments against these corporations 
and were seeking to enforce them against 
individual stockholders. This question was 
a difficult and perplexing one to the legal 
fraternity because it had become complicated 
by changes in the statute from time to time. 
In the case cited, it received at the hands of 
Judge Foster a careful consideration, and 
the conclusions which he arrived at are so 
clearly demonstrated and the result so satis- 
factory that his opinion has become the 
settled law of the State. He holds that the 
individual liability of the stockholders for 
the debts of the corporation is created solely 
by statute, and it is to be strictly construed 
as between the shareholder and creditor, 
since there is, at common law, no contract, 
express or implied, between them. As an 
interpretation and judicial construction of 
corporation law, the opinion contains the 
decisions of other cognate and collateral 
questions which arose for determination in 
the case. 

In the same volume, at page 472, will be 
found his opinion in the case of State v. 
Stain and Cromwell, most carefully consid- 





ered, and concurred in by every member of 
the court. The unbiased reader will find 
here the true and real merits of the trial of 
the murderers of treasurer Barron, stated 
and discussed in a convincing manner. The 
respondents were convicted upon two classes 
of evidence, confessions and their identifi- 
cation and presence at Dexter on two pre- 
vious occasions the year before, and in and 
about the bank building on the day when 
the murder was committed. Of these two 
classes of evidence examined and weighed 
by Judge Foster with his well-known and 
pains-taking care, he says: “ ... While not 
in any sense dependent upon each other, 
[they ] are nevertheless in a most remarkable 
and striking degree in all their essential par- 
ticulars entirely consistent, and in harmony 
with each other.” The case is notable from 
the fact that ten years had elapsed after the 
crime before the murderers were convicted, 
and in the meantime the theory of suicide had 
taken possession of the minds of people in the 
town of Dexter, where the crime was com- 
mitted,—a thing still persisted in by some, al- 
though proven to be unsustained by the facts. 
Recent attempts to procure a pardon of the 
convicts has reopened a discussion of the 
case, and in this connection one recalls the 
remark of Wilkie Collins in his ‘“ Rogue’s 
Life,” that the person who first gets his ver- 
sion of an affair out upon the public will 
generally be believed. It was in this man- 
ner, through the press, that one of the coun- 
sel who defended these men conducted his 
defense both before and during the progress 
of the case. The public mind was thus 
preoccupied before it even knew what the 
testimony of the State was. 

In Bulger v. Eden, 82 Maine, 352, will 
be found an interesting comparison of au- 
thorities bearing upon the frequent contests 
in the court over the liabilities of municipal 
corporations for the torts or negligent acts 
of their officers. The opinion clearly de- 
fines the well-known distinction which exists 
between their acts as public officers, on the 
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one hand, and as agents of the town on the 
other hand; and has become practically a 
vade mecum for the active practitioner. 

In Libby v. Me. Cent. R. R. Co., 85 
Maine, 34, the plaintiff, a postal clerk, re- 
covered a verdict of $9558, for injuries re- 
ceived by the wrecking of the train on 
which he was employed, and which ran into 
a wash-out caused by a sudden and violent 
storm and flood. The plaintiff rested his 
case on the defendant’s negligence, both for 
improper construction and maintenance of 
a culvert and want of proper inspection. 
These questions, including the law regulat- 
ing the relation between the passenger and 
common carrier, are fully reviewed with 
references to many decided cases in the 
American and English courts. Judge 
Foster’s opinion, sustaining the verdict for 
$6000, holds upon the facts that: ‘“ Under 
circumstances of more than ordinary peril, 
the company should inspect its line with 
more than ordinary promptitude, particu- 
larly those portions which are the most 
liable to injury by storm or flood. The 
greater the peril, the greater the vigilance 
demanded.” 

Judge Foster has written many other 
opinions for the court in personal injury 
cases, but the following, in Mundle v. Hill 
Mfg. Co., must suffice for the present pur- 
pose of showing the reader his familiarity 
with, and clear statement of, this branch of 
the law of torts. The plaintiff in this case 
recovered a verdict for injuries to her foot. 
While walking across the mill floor in the 
dressing-room, where she was employed, 
she stuck a splinter into her foot, causing a 
painful wound of long duration. The de- 
fective condition of the floor was not 
denied, but it appeared that the plaintiff 
knew its condition and did not make any 
complaint or request for its repair. Under 
these facts the opinion treats and discusses 
the principles of the law which apply to 
voluntarily assuming risks, and holds that 
where the employee has full knowledge and 





appreciation of the danger to which he is 
exposed and consents to serve in the way 
and manner in which the business is con- 
ducted, he has no legal ground of com- 
plaint, even if reasonable precautions have 
been neglected by the employer, and an 
injury has been received. The distinction 
between contributory negligence and volun- 
tarily assuming risks, not always observed 
in such cases, is carefully drawn and well 
defined in the case. 

Peabody v. Maguire, 79 Maine, 572 
(sales), Green v. Jones, 76 Maine, 563 
(specific performance), and Owenv. Roberts, 
81 Maine, 439 (insolvency as affecting at- 
tachments by foreign creditors) are, among 
others opinions of the Judge, frequently 
cited. 

Those who are acquainted with his opin- 
ions characterize them as sound and strong 
in judgment, inclining to fullness, with good 
power of statement. His style is natural, 
lucid, accurate and well sustained, and he 
moves with a good vocabulary without 
attempting to be ornate. Not given to pro- 
lixity, he sometimes and when necessary 
discusses decided cases in the reports in a 
manner reminding one of the essay style, 
which delights the searcher for law by his 
analysis and comparison and at the same 
time makes him a favorite of the young 
lawyers. 

There is a noticeable ease in these dis- 
cussions of decided cases. It arises from 
diligent study, a tenacious memory of all 
that he reads, and a good system of annota- 
tion to which he has adhered from the 
beginning. 

His manuscript is neat and perfect, and 
reminds one of Lavater’s saying: ‘“ Individ- 
ual handwriting is inimitable—the emana- 
tion of the mind.” 

Although he did not complete his college 
course, by reason of his entering the mili- 
tary service, his alma mater did not fail to 
recognize his worth and merit and conferred 
on him the usual degree at the graduation 
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of his class. In 1893 he was elected a 
member of the board of overseers. 


THOMAS HAWES HASKELL, the fourth as- 
sociate justice, was born in New Gloucester, 
Maine, on the 18th of May, 1842. He is the 
youngest son of Peter and Betsey (Hawes) 
Haskell, and was reared as a farmer’s boy. 
His paternal ancestors were Welshmen: two 
brothers of whom immigrated to Cape Ann 
from Wales. 
settled in New Gloucester before the Revo- 
lution. Peter Haskell’s mother, Salome 
Parsons, was the daughter of Col. Isaac 
Parsons of New Gloucester and a sister of 
the mother of Peleg W. and Theophilus 
Chandler, well known Boston lawyers. Col. 
Parsons was an own cousin of Chief-Justice 
Parsons, and removed from Gloucester, 
Mass., to New Gloucester, Maine, then a 
frontier town, about 1760. 

Judge Haskell’s mother was the daughter 
of Capt. Thomas and Betsey (Whitman) 
Hawes of Welfleet. 


dren of Josiah Whitman of Bridgewater, 
Mass., who died while they were young. 
Judge Haskell fitted to enter Bowdoin 
College in 1862, but instead entered the 25th 
Maine Regiment of Infantry, Col. Francis 
Fessenden, and served as a non-commis- 
sioned officer with his regiment in Virginia. 
It was a nine months’ regiment, and after his 
discharge, in the summer of 1863, he en- 
tered the office of Judge Morrill, of Auburn, 
Androscoggin County, as a student at law. 
He was admitted to the Bar of that county, 
in 1865. For a time he remained with his 
instructor, but moved to Portland in 1866, 
where he has ever since resided, and con- 
tinued an active practice of his profession 
until called to the bench, March 31, 1884, 
succeeding Hon. Joseph W. Symonds, who 
had resigned. He has held no political 
office outside the line of his profession, 
except as a member of the city council of 
Portland. He served as county attorney 
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for a part of a term, in 1870, being ap- 
pointed by the court to fill a vacancy, and 
again in 1878; and was appointed to the 
office by the Governor in 1879, serving 
until the expiration of the term. He was 
also a commissioner of the Circuit Court 
of the United States. He was for a time 
the law partner of the late Judge Goddard 
of the Superior Court for Cumberland 
County, and of Hon. W. W. Thomas, Jr., 
late our Minister to Sweden, and of Hon. 
Nathan Webb at the time he was appointed 
United States District Judge for Maine in 
1882. 

In 1881 he was appointed by Governor 
Plaisted upon a commission to investigate 
abuses in the Reform School. He made a 
separate report that was full and exhaus- 
tive; and he drew and secured the passage 
of the law, approved March 15, 1883, c. 
250, now governing that institution, estab- 
lishing regulations for the prevention of 
abuses, establishing a mechanical school, 
and providing for a woman visitor and also 
a letter-box for the boys where they can 
deposit letters without scrutiny of the offi- 
cers of the school. 

He early developed in the profession 
an aptitude for pleadings, and became pro- 
ficient and successful in the branches of 
the law relating to admiralty, corporations, 
bankruptcy, criminal and commercial law. 
“Don’t do too much for your boys,” said a 
shrewd merchant, “if you expect them to 
make anything of themselves.” No doubt, 
confidence and self-reliance come largely in 
that way, but the successful lawyer must 
have a fearless and independent spirit to 
build upon; and I found that was the case 
with Judge Haskell the first time that I saw 
him. It was when I was holding a bankrupt 
court as register in a neighboring city, he ap- 
peared in opposition to a very able lawyer, 
skilled in all the tactics that long practice 
affords, who sought to protect a preferential 
mortgage. The proceedings before me con- 
sisted in taking examinations of witnesses 
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by Judge Haskell, who readily succeeded in 
laying the foundation for vacating the pre- 
ference, notwithstanding the interruptions, 
bluster and threats of his antagonist. I 
could but admire his coolness and courage, 
for older lawyers and even judges dreaded 
to encounter this member of the Bar. As 
the proceedings lasted several days the 
young lawyer was put upon his mettle, but 
he came off triumphant, for his antagonist 
yielded in the end and complimented him 
in an unusual degree. It gave him also an 
enviable reputation, that only time generally 
affords. He was a good lawyer and gained 
the confidence of those who were associated 
with him as counsel and client, for ability, 


integrity and industry, — qualities all and | 
each of which are necessary to create and | 


hold the esteem of the Bar, upon whose 
recommendation he was promoted to the 
bench. He has fine powers of observation 
and is well informed in other things outside 
In this respect he exceeds 
He is many- 


his profession. 
the average professional man. 
sided, and would have succeeded well as a 
naturalist, bank president or manager and 
financier of a corporation. He loves a fine 
horse or a bit of intricate machinery. In- 
ventive and ingenious, without mechanical 
training, he could both plan and build a 
house with enough closets and bow-windows 
to satisfy any woman. 

To these powers add a methodical and 
critical faculty developed, strengthened and 
broadened and you have the qualities of 
mind which are readily seen in the way he 
has built his library, both law and miscella- 
neous. While on the one hand you cannot 
find there a single useless volume, many of 
which will gather in lawyers’ book-cases, 
on the other hand, there are rare and origi- 
nal editions and some valuable for their 
previous ownership, attested by the auto- 
graphs of Simon Greenleaf and others dis- 
tinguished in the profession. He has a 
good combined selection of American and 
English books for every-day use, and his 

















private library has been brought together in 
the same choice and orderly method. 

He has good taste in all the details of 
book-making, as will be seen in Haskell’s 
Reports of Fox’s Decisions in the United 
States District Court for the District of 
Maine, which he prepared and edited in 
1887-8. His tasteful execution of a report- 
er’s work in these two volumes gave him the 
credit of a connoisseur for skill and ability, 
and myself a good excuse, when I began my 
duties as reporter of decisions of this court, 
to call upon him for advice and information, 
which he always accorded in a friendly and 
helpful way. These two volumes of Has- 
kell’s Reports, work which he did after he 
went upon the bench, are not exceeded by 
any reports, that I have seen, for aptness 
and precision in the head-notes. Grasping 
the salient points of each case, they have 
the happy medium between over-concise- 
ness and prolixity that commends a volume 
of reports to the busy lawyer, and is thus a 
vast saving of time. In his prefatory note 
he modestly claims that he has only en- 
deavored to verify citations and quotations, 
to guard against all errors of the press, and 
says: ‘I only desire that my work may be 
charitably received and prove valuable to 
my professiona! brethren.” 

During the fifteen years that Judge Fox 
presided in the United States Court, it is 
well known that he exacted great prompt- 
ness in the practitioner at the bar of his 
court. As he said of his predecessor, Judge 
Ware, “He always sat velis levatis”; and 
the habit of industry and readiness which 
he there acquired, Judge Haskell brought 
with him to the bench of this court. 

Besides the usual #zs¢ prius terms of court 
held by him, he began at once after his ap- 
pointment upon law cases. His first opin- 
ion, Berry v. Titus, 76 Maine, 285, was 
announced June 2, 1884. This case, treat- 
ing of review, exceptions and practice, was 
followed in quick succession by five others 
in the same volume, Parsons v. Clark, p. 
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476 (riparian owners) ; Pendergrass v. York 
Mfg. Co., p. 509 (nonsuit) ; Turner v. Hal- 
lowell Sav. Institution, p. 527 (wills); At- 
water v. Sawyer, p. 539 (inn-holders), and 
Burgess v. Stevens, p. 559 (mortgages, 
foreclosure). 

_ His opinions in the next ten volumes 
(77-87) are of the usual variety to be found 
in courts of common-law also having equity 
jurisdiction, and the topics are those that 
are of daily occurrence, in and out of court. 

One of his best considered and most impor- 
tant cases, which first came to my hands as 
reporter, appears in the eighty-first volume 
at page 538. It is Weeks, Ptr. for Mandamus 
v. Smith, to compel the Secretary of State 
to restore to his office the ‘“‘ Medical Regis- 
tration Act” of 1887, as an act regularly 
approved and in force as a public law. 
After the passage of the bill by the Legisla- 
ture it was vetoed by the Governor, whose 
veto was sustained. It was claimed, how- 
ever, by the petitioner, that it had been ap- 
proved by the Governor and had become a 
law and was deposited in the Secretary’s 
office before he had vetoed it. The bill was 
passed to be enacted March 17, as appeared 
by the certificate of the presiding officer of 
each house of the Legislature. Upon it 
was also indorsed a certificate of the Sec- 
retary of State of the same date: ‘‘ Returned 
to the Senate by the Governor. 
refused. Failed of passage over his veto.” 
Above this certificate appeared these words: 
“ Approved, March 16, 1887,” and the sig- 
nature of the Governor, with a heavy line 
in ink drawn through the March 16, and 
the name of the Governor. 

It became an interesting question at the 
outset whether the records in the Secretary’s 
office were subject to be controlled by parol 
evidence. The opinion holds that they can- 
not thus be overturned; and that when they 
are fair upon their faces, showing no infirm- 
ity that would invalidate the record if not 
explained, they are conclusive of what they 

¢purport to be. This result is reached from 


Signature | 





a full examination of the authorities, both 
American and English, and from which is 
also adduced the decision that it is a judi- 
cial question, whether an act of the Legisla- 
ture has been constitutionally passed, to be 
decided by the Bench from an understand- 
ing of public matters, regardless of plea or 
proof. This case was ably argued by emi- 
nent counsel, and the court dismissed the 
petition, having decided that the act never 
became a law. This case is quoted by the 
Supreme Court of the United States in its 
decision on the McKinley Bul, and its 
doctrine approved. See Field v. Clark, 
143, U.S., 677. 

The eighty-second volume contains more 


‘than his share of cases, and three that help 


make the book valuable. Allen v. Maine 
Central Railroad, page !11, is an admirable 
opinion for its power of statement, terseness 
of style and plain application of the law in 
cases of contributory negligence. 

James v. Wood, page 173, treats of the 
illegal capture of game. Hutchins v. Ford, 
page 363, finds the Judge at home upon a 
familiar topic, marine insurance and _ bar- 
ratry, in which he holds that a policy writ- 
ten by the Portland Lloyds covers barratry 
of the mariners, but not of the master when 
the insured is an owner of the vessel. The 
opinion is full, covering each point raised, 
amply fortified with decided cases, and 
although requiring labor and_ research, 
shows an easy handling of the subject, as 
might be expected. He was one of the 
committee of judges who formed the equity 
rules published in this volume. Of his fif- 
teen opinions in the eighty-third volume, 
one, Webster v. Tuttle, page 271, treats of 
constitutional law and the quieting of land 
titles; Morrill v. Everett, page 290, the re- 
demption of land sold on execution, is a 
well-wrought, finished application of equity 
law and collateral questions arising in the 
suit; and Bank v. Maxfield, page 576, dis- 
cusses commercial paper and the right of 
national banks to take mortgages. 
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The eighty-fourth volume contains thir- 
teen opinions upon as many different branch- 
es of the law. The first is Plummer v. 
Jones, page 58, which decides when various 
sections of the “ Registration Act” of 1891 
went into effect. The opinion quotes some 
quaint selections from Coke and Plowden 
well fitting to the subject. Auburn v. Paul, 
page 212, relates to the oft-recurring ques- 
tions of taxation and constitutional objec- 
tions arising inthem. Breckenridge v. Lewis, 
page 349, holds that one who entrusts his 
signature to another for commercial use, 
that is, to have some business obligation 
written over it, becomes holden on a prom- 
issory note fraudulently written by the per- 


son so entrusted with it, and negotiated to | 


an innocent holder. Ela v. Ela, page 423, 
declares that probate procedure should be 


conducted upon the rules of broadest equity | 
when the statute does not prevent; and was | 
| chancellor. 


a wholesome application of the doctrine in 
this case. 

The eighty-fifth volume contains the work 
of a busy year. Among his twenty-four 
cases in this book there is Donnell v. Wylie, 
page 143, a good statement of the rule re- 
lating to voluntary unexecuted promises; 
Hurd v. Bickford, page 217, vindicating an 


original vendor’s right to reclaim property | 
purchased by fraud, although the last ven- | 


dee is ignorant of the fraud,—a question 


about which courts differ; Attorney-Gen- | 
eral v. Newell, page 273 (guo warrantio, | 


elections and false returns); Hewett v. Co. 


Com., page 308 (certiorari, and the practice | 


therein) ; Hazen v. Wright, page 314 (real 
actions and effect of a plea of nul dissetzin) ; 
Paris v. Norway Water Co., page 330, solv- 
ing a question of taxation of water-pipes as 
real estate in the town where they are laid. 

Volume eighty-six, containing twenty-five 
opinions, still maintains the usual variety of 
topics. Some of them, noticeable for their 
intrinsic interest, are White v. Mooers, page 
62 (specific performance); Barron v. Bur- 
rell, page 66 (creditor’s bill to compel pay- 








ment of unpaid stock); State v. Edwards, 
page 102 (constitutional law, tolls of grist- 
mills) ; Pease v. Burrows, page 153 (a pe- 
culiar case of libel in which it is held that 
the court may, in its discretion, permit the 
cross-examination of a witness to show men- 
tal illusion; yet it is not evidence of the 
facts so stated, and the jury are to be so in- 
structed) ; Bettinson v. Lowery, page 218, 
(what judgment should be entered in re- 
plevin when the writ is quashed); Holt v. 
Knowlton, page 456 (when contracts are to 
be governed by the laws of Maine, but 
formulated in another State); Sawyer v. 
Long, page 541 (chattel mortgages as af- 
fecting after-acquired property). This vol- 
ume closes with a report of his decision in 
the matter of the estate of John B. Brown. 

The decision was not appealed to the law 
court, but passed into judgment upon the 
conclusions found by the Judge sitting as 


His strongest opinion in this volume, I 
think,-is the case of Morey v. Milliken, page 
464. The law relating to preferences in 
insolvency and bankruptcy and the decis- 
ions slumbering in many reports, are deftly 


| brought together in so felicitous a summary 


that it will not fail to become a generally 
cited authority hereafter. His analysis of 
the testimony is clear and satisfactory, copi- 
ous and convincing. The case came to the 
law court on a bill of exceptions with a 
statement of facts. Under the practice pre- 
vailing in Maine, such findings of facts are 
not subject to review in the law court; and 
one might think that a judge who_has de- 
voted so much time to questions of prac- 
tice, where the tendency is to restrict and 
not amplify remedies, becoming narrow and 
technical instead of being fond of justice in 
spite of technicalities, would have found dif 
ficulties in his way that would prevent a de- 
cision on the true merits of the case, and 
which turned on the question whether the 
creditors, in the case at bar, at the time they 
received security upon an existing debt from 
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their debtor, had reasonable cause to believe 
he was insolvent. The opinion holds that 
they had express notice by a letter which 
brought the security to their hands, and 
disposes of the technical objection above al- 
luded to by the plain rule, that when but 
one inference only can be drawn from the 
facts of the case, it is a matter of law. 


Of his opinions, and only a few cursory | 
glances are attempted here, it may be truly | 


said that they disclose force, diligence and 
vivacity. There is nothing feigned in them; 


and the courage to be just. He has an 
alert mind. 
says a well-known Federal judge, “to see 


the point upon which.a case turns.” 


his associate, Mr. Justice Walton. 


Maine, 95, will show this: 


certain. 


fendant of the dishonor of the note. 


defendant’s counsel clearly show, was rea- 


fendant’s proper address. 
defendant.” Then, again, when the opinion 
is full and copious with authorities, it broad- 
ens and deepens like a New England brook 
before it joins the bay, coming from pure 
springs, dashing down over the hill-side to 
join the vast ocean of the live law. 
Speaking of cruel and abusive treatment 
in Holyoke v. Holyoke, 78 Maine, 404, as a 
cause for divorce, he says: ‘‘ This phrase 
does not necessarily imply physical violence, 
thought it may include it. Words and de- 
portment may work injury as deplorable as 





“He is one of the quickest,” | 
| be worn, even thought it rides unevenly, and 
His | 
style reminds one at times of the old Eng- | 
lish judges, and almost rivalling in brevity | 
Eight | 
lines in the case of Hart wv. McLellan, 80 | 
“Haskell, J. | 
Assumpsit against the indorser of a negoti- | 
able promissory note payable at a place | 
A careful consideration of the evi- | 
dence fails to show legal notice to the de- 

The | 
notice seasonably mailed was not addressed | 
to a post-office in the city of the defendant’s | 
residence, nor, as the authorities cited by | 
| party. 
sonable diligence used to ascertain the de- | 
Judgment for | 





violence to the person. ‘I will speak dag- 
gers to her, but use none,’ says Shakespeare. 
Temperament and character so widely differ, 
that conduct cruel to one, might scarcely 
annoy a more callous nature. Having in 
mind the sacred character of the marital 
relation, and its influence on the happiness 
and purity of society, as well as upon in- 
dividuals, not overlooking considerations 
that may not be freely discussed, each par- 
ticular case must be judged of by its own 


| particular facts and circumstances. 
on the contrary they possess a genuineness | 
of his own, hearty, and sometimes idiomatic | 
way, based on the primary virtue of justice | 


“Divorce should not bea panacea for the 
infelicities of married life; if disappointment, 
suffering, and sorrow even be incident to 
that relation, they must be endured. The 
marriage yoke, by mutual forbearance, must 


has becomes burdensome withal. Public 
policy requires that it should beso. Remove 
the allurements of divorce at pleasure, and 
husbands and wives will the more zealously 
strive to even the burdens and vexations of 
life, and soften by mutual accommodation 
so as to enjoy their marriage relation. 

‘“‘ Deplorable as it is, from the infirmities 
of human nature, cases occur where a wilful 
disregard of marital duty, by act or word, 
either works, or threatens injury so serious, 
that a continuance of cohabitation in mar- 
riage cannot be permitted with safety to the 
personal welfare and health of the injured 
Both a sound body and a sound 
mind are required to constitute health. 
Whatever treatment is proved in such par- 
ticular case to seriously impair, or to seri- 
ously threaten to impair either, is like a 
withering blast, and endangers life, limb, or 
health, and constitutes the (6) cause for 
divorce in the act of 1885. Such is the 
weight of authority.” 

His familiarity with decided cases gives 
him the power of selecting the best materi- 
als and cases; and he loves to give credit to 
attorneys who furnish full and orderly briefs. 
Without “an almost ignominious love of 
detail,” as Sir Arthur Helps says, he sees all 
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there is in a case, and counsel find it so in 
their practice before him. The curious 
reader will find an apt illustration of this in 
Rockland v. Farnsworth, 86 Maine, page 
534, a tax suit. 

A love of order and system, combined 
with industry, enable him to turn off his 
judicial labors with ease; and when he re- 
turns at night to his home, the cares of 
office do not follow him. Rather indiffer- 





ent to fame, he would be among the last to | 


adopt Benvenuto Cellini’s advice, “that all 
men after they have reached forty should 
write down their own lives”; nor is it diffi- 
cult for the believer in heredity to see how 
his favorite judge has become, to use at 
military phrase, “a chief of staff” of the 
court in the midst of his varied usefulness 
on the bench. 

He received the degree of Master of Arts 
from Bowdoin College in 1894. 


A WAGER ABOUT NAPOLEON THAT DIVIDED THE SUPREME 
COURT OF PENNSYLVANIA. 


ELL nigh universal as is the attention 


at present paid to everything Na- 
poleonic, it can be easily demonstrated by | 
reference to the records of his own times, | 


that during the life of the great Corsican, 
Americans entertained a no less keen inter- 


est in his fate than they now do in his his- | 
| The genius that compelled the whole force 
| of the British Empire to play turnkey against 


tory. Indicative of this fact is the cause 
célébre in the annals of Pennsylvania juris- 


prudence known as Phillips 7. Ives, decided | 
in 1828, found in the first volume of Rawle’s | 


Reports. 


The case was appealed from the | 


District Court of Philadelphia to the Su- | 


preme Court of Pennsylvania, having been 


brought by Phillips against Ives to recover | 


the amount of a wager, the terms of which 


| 


had been reduced to writing and were as | 


follows : — 

‘«May 14th, 1821. This day Stephen Ives bet 
one hundred dollars to fifty dollars with John Phil- 
lips, that Napoleon Bonaparte will, at or before the 
expiration of two years from the above date, be re- 
moved or escape from the Island of St. Helena. It 
is understood between the parties that if Bonaparte 
should die within the above period of two years, and 
on the Island of St. Helena, Mr. Ives loses the bet. 

(Signed) Stephen Ives. 
John Phillips. 
This bet is made in the presence of 
John F. Swift.” 





As the reader knows, when the paper was 
signed, Napoleon had been dead for more 
than a week, but the transmission of news 
was then too slow to prevent Ives from mak- 
ing a public test of his faith in the ex-em- 
peror’s good fortune and in his ability to 
escape from the cage of his British captors. 


him, and to spy his actual presence in Long- 
wood at least once every twenty-four hours, 
secured admiration in Ives sufficiently en- 
thusiastic and faithful to have enrolled him 
among “the old guard.” However willing 
he was to stake heavy odds to prove his 
confidence in a living hero, Ives refused to 
pay a wager made after death had already 
taken from him any possibility of winning it. 

Phillips was inclined to play Shylock, and 
asked the law to give him the money nomi- 
nated in the bond, and a jury gave it to him, 
but the lower court divided over the matter 
and, notwithstanding the verdict, gave judg- 
ment against Phillips, whereupon he appealed 
to the Supreme Court of the State. At the 
argument before the final tribunal Phillips 
was represented by Josiah Randall, father 
of Hon. Samuel J. Randall, late Speaker of 
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the House of Representatives. Mr. Randall 
cited two English cases, both decided before 
the Revolution, and consequently binding 
precedents in Pennsylvania, and relied on 
them to govern the action of the court. In 
one of them, that of Andrews v. Herne, de- 
cided in 1662, upon a wager of twenty 
pounds to twenty shillings, made six months 
before the Restoration, that Charles Stuart, 
who was then in exile, would be king of 
England within twelve months, the court 
held such a wager recoverable at law, and 
gave judgment for the plaintiff. The con- 
duct of these parties involved high treason 
to the de facto government, and consequences 
far more grave to all interested than any 
that could arise to the United States by rea- 
son of the wager concerning Bonaparte. 
The other case, which was intended to meet 
the objection arising from Bonaparte’s death 
prior to placing the bet, was that of the Earl 
of March against Pigott, decided by Lord 
Mansfield in 1771. There plaintiff and de- 
fendant agreed at New Market, after dinner, 
to run the life of Sir Wiliam Codrington 
against Mr. Pigott’s father (as the phrase 
went), wagering sixteen hundred guineas to 
five hundred that Codrington Sr. would out- 
live Pigott Sr. The latter had died at two 


o'clock in the morning of the very day on | 


which the bet was made, but this fact was 
not known to the parties. The Court decid- 
ed that Lord March should win the bet and 
have the five hundred guineas. 

P. A. Browne, Esq., who appeared for 
Ives and who was a distinguished lawyer, 
the author of Browne’s Reports, opened ar- 
gument against the wager with these two 
canonical cases commanding his forensic 





battery. He sought to outflank them by 
dwelling on the immorality and demoraliz- 
ing tendency of wagers, and claimed that 
this particular one was void because it inter- 
fered with the feelings and interest of a third 
person. In the course of his remarks he 
averred that the agreement between the par- 
ties to the suit before the court had an in- 
ternational phase inits possible results, and 
was an encouragement to one of the parties to 
do an act that might lead to war between 
the United States and the powers of Europe. 
He declared that many schemes, some of 
them deeply laid and well arranged, had 
been formed to carry off Napoleon from St. 
Helena, which were not put into effect mere- 
ly because they had not received his sanc- 
tion. 

The Supreme Court of Pennsylvania, in a 
weak opinion by Judge Huston, in which he 
was joined by two others of its five judges, 
and which was dissented from by Chief-Jus- 
tice Gibson and Justice Smith, declared that 
the court below, in not permitting Phillips 
to reap the fruits of his prudent wager, was 
right, and laid down the principle that no 
wager concerning a human being could be 
recovered in any court of justice. 

This case is also of present interest from 
its having been in part the foundation of the 
law that designates the purchase of stock 
on margin as a gambling transaction, and 
one that brokers cannot enforce against their 
customers by process of law, it having been 
relied upon by the Supreme Court of Penn- 
sylvania in Brua’s Appeal, decided in 1867, 
when they laid down the above principle 
much complained of to-day by the Stock 
Exchange. OWEN B., JENKINS. 
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THE OPENING OF PARLIAMENT. 


SKETCHED BY A PARLIAMENTARY JOURNALIST. 


HE opening of Parliament by the Queen | real working hat, and not a colorless substi- 


is one of the most brilliant and im- 
pressive spectacles in the world; and even 
when performed by Royal Commission it is 
—though, naturally, shorn of much of its 
splendor by the absence of the sovereign 
—a stately and interesting ceremony. 

Parliament is summoned in the name of 


the sovereign, but really by the cabinet. | 


A proclamation signed by the Queen is 
published in the ‘“ London Gazette ’”’— the 
official organ of the Government — calling 
together the lords, spiritual and temporal, 
and the representatives of the people, for 
the transaction of divers urgent and impor- 
tant business in the Palace of Westminster 
on a certain day. 





Tuesday or Thursday is | 


usually chosen; and two o’clock is always | 


the hour fixed for the opening ceremony. 
,In the morning, the extensive cellars beneath 
the Houses of Parliament are searched by a 
number of Yeomen of the Guards, or the 
Guards of the Tower of London, clad in their 
quaint and picturesque uniforms. 

This searching of the cellars originated 
after the attempt of Guy Fawkes to blow 
up the two Houses and their members in 
the days of James I; and such is the un- 
willingness of Parliament to part with any 
of its ceremonies, which, though now use- 
less for their original purpose, give a charm 
to its proceedings, that this custom has sur- 
vived for nearly three centuries, and will 
probably last as long as Parliament itself. 
The members of the House of Commons 
begin to assemble about nine o’clock. They 
are obliged to come down thus early in 
order to secure seats in the Chamber, for, 
curiously enough, it accommodates only 
about half of the 670 members of the House. 

A member secures a seat by placing his 
hat upon it. But, according to the rules 


and regulations of the House, it must be his 


tute. This means that if a member were to 
bring a second hat with him, and were to 
leave the House for a walk in the streets, 
he would forfeit all right to the seat on 
which he had placed the other hat. Mem- 
bers must, therefore, stay about the precincts 
of the House, no matter how early they may 
have made their appearance; but this they 
can do very comfortably, having at Westmin- 
ster all the advantages of a first-class club, 
dining-rooms, tea-rooms, smoking-rooms, 
library, bath-rooms and a large staff of atten- 
dants. The only members of the House who 
have not to fight for seats are ministers, for 
whom the Treasury Bench, or the front 
bench near the table and to the right of the 
Speaker, is reserved ; and ex-ministers, who 
occupy what is called the Front Opposition 
Bench, at the opposite side of the table and, 


| therefore, to the left of the Speaker. 


| the Speaker! 





As two o'clock approaches, a most im- 
posing array of shining silk hats, with just a 
slight sprinkling of low hats and soft felts, 
is seen on the benches on each side of the 
House, while the members are gathered 
together in groups, irrespective of party, 
chatting, joking and laughing, relating their 
experiences during the recess, or discussing 
political prospects of the session. Suddenly 
the animated buzz of conversation in the 
chamber is stilled by cries of: ‘ Way for 
Way for the Speaker!” 
which resound in stentorian tones through 
the lobbies outside; and the cry is followed 
by a rush of members to their places. The 
benches are now thronged, and members 
respectfully stand uncovered to receive the 
Speaker. 

Arrayed in a flowing silk gown, knee- 
breeches, silk stockings, shoes with silver 
buckles, on his head a huge wig, with wings 
that fall down at each side over his should- 
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ers, and carrying his three-cornered hat in 
his right hand, the Speaker— attended by 
his chaplain in a Geneva gown, and the 
Sergeant-at-arms, in court or levée dress, a 
sword by his side, and carrying the huge 
bronze mace on his right shoulder — marches 
slowly and solemnly up the floor of the 
Chamber, and as he approaches the chair 
which he is to occupy, he makes it three 
low obeisances. 

Prayers are then recited by the chaplain, 
the members still standing and facing the 
Speaker; but, at a particular passage in the 
service, they all turn round and face the wall. 
Service over, the chaplain retreats down the 
floor, with his face to the Speaker, to whom 
he bows at every few steps of his retrograde 
movement, till he finally disappears through 
the glass swing doors of the Chamber. 

The Chamber is now crowded with mem- 
bers. In single file they pass the Chair, and 
shake hands with the Speaker. But before 
half the members have tendered their greet- 
ings to the Speaker, a cry again resounds 
through the lobby outside. This time it is 
“ Black Rod! Way for Black Rod!” It 
puts an end to the shaking of the Speaker’s 
hand, for the members at once return to 
their seats. ‘‘ Black Rod,” however, would 
not appear to be a welcomed visitor to the 
House of Commons if one judged merely by 
the reception accorded him. The moment 
the shout of ‘‘ Way for Black Rod,” reaches 
the Sergeant-at-Arms, he springs from his 
chair, rushes to the open door, slams it with 
a most inhospitable bang right in the face 
of the approaching “Black Rod,” and 
securely locks and bolts it. 

It was certainly a narrow squeak — a mo- 
ment more and ‘“ Black Rod” would have 
been down on the Chamber, horse, foot, and 
artillery. Members, however, do not look 
in the least alarmed; and to tell the truth 
they do not need to be affrighted. The 
House of Commons is full of odd ways, 
peculiarities, and traditions; and as “ Black 
Rod” is the messenger of the Upper Cham- 





ber, this ceremony of slamming the door in 
his face is the immemorial way in which the 
Commons show their independence of the 
Lords. 

By this time the Sergeant-at-Arms is peer- 
ing through a grating in the the door out 
into the lobby. Presently three faint knocks 
are heard at the door. The knocks are 
intended to indicate that ‘“ Black Rod” 
requests admission to the House of Com- 
mons, and does not demand it as a right. 
In response to this humble summons, the 
doors are flung wide open by the Sergeant- 
at-Arms, at a signal from the Speaker, and 
in walks “ Black Rod.” 

His mission on the present occasion is to 
summon the Commons to the House of 
Lords to hear the Queen’s speech. He 
marches up the floor, making three low bows 
to the Chair, and on reaching the table deliv- 
ers his message to the Speaker, while all the 
members are on their feet with heads uncov- 
ered, as a mark of respect to the sovereign. 
Should Parliament be opened by the Queen 
in person, “ Black Rod” says: ‘ Mr. Speaker, 
the Queen commands this honorable House 
to attend Her Majesty immediately in the 
House of Peers”; but in the absence of the 
Queen, the summons comes from the Lords 
Commissioners; ‘‘ Black Rod” softens the 
“command” to a “ desire.” 

“Black Rod” then retreats backwards 
down the floor, and it is only when he reach- 
es the door that he turns his back on the 
Commons. The Speaker, attended by the 
Sergeant-at-Arms bearing the mace on his 
shoulder, and accompanied by the members 
in a mass behind, follows “ Black Rod” out 
through the lobbies to the Bar of the House 
of Lords. 

When the Queen opens Parliament in 
person, the spectacle in the Upper Chamber 
is very brilliant; and so keen is the desire of 
the Commons to witness the ceremony, that 
they hustle and jostle and shoulder each 
other, and press closely on the heels of the 
Speaker, in their eagerness to secure good 
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places in the very limited space allotted to 
them in the House of Lords. 

At the opening of Parliament by the Queen 
in 1851, Mr. Joseph Hume complained in 
the House of Commons that he had been 
roughly treated in the Upper Chamber dur- 
ing the ceremony. “ I neither saw the Queen 
nor heard her voice,” said he, plaintively. “I 
was crushed into a corner; my head was 
knocked against a post, and I might have 
been much injured if a stout member, to 
whom I am much obliged, had not come to 
my assistance.” 





On another occasion a member had his | 
coat torn and his shoulder dislocated during | 


the scrimmage. ; 

When the Sovereign is present, the spec- 
tacle in the House of Lords is full of color 
and ablaze with jewels. The Queen sits on 
the throne, a magnificent oaken chair, richly 
carved and raised on a crimson dais at the 
end of the chamber. She wears a miniature 
crown of diamonds round a white cap, from 
.which long white streamers depend at each 
side. The robe of state, a long, sweeping, 





ermine cloak, is thrown loosely over her | 
shoulders, so as not to hide the broad blue | 


ribbon and the star of the Order of the Gar- 
ter, which she wears over her customary 
black dress, the splendid necklace of dia- 
monds, and the flashing Koh-i-noor on her 
breast. 

The Prince of Wales in his robes sits on 
a chair to the right of the throne, while 
grouped around are the officers of state in 
scarlet and gold. The crimson benches are 


crowded with the peers in their scarlet robes, 
with the bishops in their black, flowing robes 
and lawn sleeves of liberal amplitude; and 
the galleries around are bright with the fair 
faces, the variegated dresses, the diamonds 
and flowers of peeresses and other ladies of 
high degree. This brilliant picture is magni- 


ficently framed by the dark oak panelling of 
the chamber. 

The speech, which, written by the prime 
minister and approved by the cabinet, gives 
a forecast of the business of the session, is 
usually read by the sovereign, or by the 
Lord Chancellor, at her command. 

When Her Majesty is absent the most 
conspicuous figures in the ceremony are five 
personages sitting all in a row on a bench 
beneath the throne, and wearing scarlet 
robes trimmed with white fur, and black 
three-cornered hats. The center figure is the 
Lord Chancellor, the president of the House 
of Lords; and the four others are the Lords 
High Commissioners, who are appointed by 
the Queen to act on her behalf when she 
does not open Parliament in person. The 
Clerk of Parliament, by which title the chief 
clerk in the House of Lords is designated — 
a gentleman robed in gown and wig like a 
barrister in a court of justice—reads the 
Royal Commission, a huge piece of parch- 
ment liberally spotted with red sealing-wax, 
which is the royal authority for the opening 
of Parliament. Then the Lord Chancellor, 
still retaining his seat, his head covered by 
his curious black hat, reads ‘“ The Queen’s 
Speech,” and Parliament is opened. 

The Speaker and the members of the 
House of Commons troop back again to 
their own chamber. The Speaker takes the 
chair, bows to the assembly, and without a 
word disappears from the House. The Com- 
mons assemble again at four e’clock; the 
Speaker reads the Queen’s speech; an ad- 
dress in answer to the speech is moved and 
seconded by two members of the party in 
office; and a debate ensues in which the 
policy of the government is criticised by the 
opposition, and defended by the minis- 
terialists. 
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OLD WORLD TRIALS. 
XII. 
SWINFEN v. SWINFEN. 


HE case of Swinfen v. Swinfen possesses 
so much intrinsic and extrinsic interest 
that I shall deal with it in some detail. 

The plaintiff, Mrs. Patience Swinfen, pro- 
pounded the will of her father-in-law under 
which she took estates worth about £ 60,000. 
The will was disputed by the heir-at-law, 
Frederick Hay Swinfen, and in July, 1855, 
the master of the rolls directed an issue to 
try its validity. The issue came on for trial 
at the Gafford Assizes, before Mr. Justice 
Crenwell and a jury, in March, 1856. Sir 
Frederick Thesiger was leading counsel for 
the plaintiff, Sir Alexander Cockburn, then 
attorney-general, represented the defendant. 
At the close of the first day of the trial ne- 
gotiations for an arrangement took place be- 
tween Thesiger and Cockburn, and ultimately 
the following terms were finally agreed upon 
and embodied in a memorandum : — 

“Terms of compromise. Juror to be with- 
drawn. Estate to be conveyed by plaintiff 
at law to defendant in fee, free of incum- 


brance if any, erected since the death of | 


Samuel Swinfen (the testator) such convey- 
ance to date from Michaelmas 1855. De- 
fendant to secure to plaintiff an annuity on 
her life on the estate of £1000 a year. 
Plaintiff's costs as between attorney 
and client not exceeding £1250 to be paid 
by defendant. Power to either party to 
make this agreement a rule of court. In 
event of any question arising on the above 
terms, the same to be referred to Sir Fred- 
erick Thesiger and the Attorney-General. 
The house and grounds to be occupied by 
plaintiff without payment of rent till Mich- 
aelmas next.” This memorandum was em- 
bodied in an order of nisi prius which was 
afterwards made a rule of court. It may 
well be doubted whether any compromise 





before or since has given rise to such a crop 
of litigation. The negotiations had been 
entered into in consequence of an observa- 
tion made by the learned judge as to the 
course that the case seemed to be taking, 
and were conducted and concluded in the 
absence of the plaintiff. The plaintiff did 
not, however, on her return repudiate the 
compromise that had been arrived at. Soon 
afterwards Mrs. Swinfen seems to have de- 
termined upon a different line of action. 
She refused to execute the compromise, and 
the Court of Common Pleas declined, on a 
technical ground, to order her attachment 
for the refusal. The Court of Chancery, 
‘following the law,” refused to enforce itona 
bill for specific performance; a new trial of 
the issue was directed. Mrs. Swinfen ob- 
tained a verdict, which was upheld on ap- 
peal, and the Swinfen estates came into her 
possession and power at last. Now for this 
happy issue she was, and indeed admitted 
herself to be, largely indebted to the energy 
and ability of Mr. Charles Raun Kennedy, 
barrister at law, whose acquaintance she had 
made in April, 1856, and who acted for her 
in all the proceedings subsequent to the re- 
fusal of the Court of Common Pleas to order 
an attachment. A warm friendship sprang 
up between counsel and client. Mr. Ken- 
nedy had taken no fees for his services ex- 
cept such as were paid by way of costs by 
Mrs. Swinfen’s opponents. In May, 1859, 
however, he thought it time to make some 
provision for the future, and induced Mrs. 
Swinfen to convey the estate recovered in 
the litigation, to himself in fee, subject to 
her own life-interest and other charges. 
The draft of this deed was prepared by Mr. 
Kennedy, but it was engrossed by a separate 
solicitor selected by Mrs. Swinfen, who, in 
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the course of a long interview, fully ex- 
plained to her its nature and effect. 
pears that Mrs. Swinfen had also repeatedly 


| 
| 
| 
| 


It ap- | 


relation between the parties still subsisted 
strongly at the date of the deed, and there- 


| fore that the transaction could not stand as 


and in unequivocal terms expressed her in- | 
tention of giving Mr. Kennedy £20,000 | 


when she came into her estates. Before 
this promise was fulfilled, Mrs. Swinfen, who 
had been a widow since 1854, gave herself 


| 


| 


a gift; (2) that theprevious promises of 
Mrs. Swinfen to pay Kennedy £20,000 for 
his services were insufficient to support the 
deed founded on contract; and (3) that the 


| deed could not be upheld as having been exe- 


in marriage to one Charles Wilsone Brown. | 


Mr. Kennedy then sought to enforce pay- 


ment of his long-promised outstanding fee. | 
But the court held that no binding contract | 


could be founded on a promise to pay a 
barrister for his services — a doctrine with 
which the case of Kennedy v. Brown is now 
in legal minds inseparably associated. 
next scene in the play was the filing of a 
bill by Charles Wilsone Brown and Patience, 
his wife, to set aside the deed of May, 1859, 


The | 


cuted in the fair performance of a moral ob- 
ligation. Brown v. Kennedy is a case not 
less important than Kennedy v. Brown. So 
far Mrs. Swinfen had won all along the 
line, but an action which she raised against 
Sir Frederick Thesiger—then Lord Chelms- 
ford — (Swinfen v. Lord Chelmsford) for 
having exceeded his authority as counsel, 


| was dismissed, and the immunity of English 


and here again Mr. Kennedy was unsuccessful. | 
The Master of the Rolls, Sir John Romilly, | 
held (1) that the influence arising from the | 


barristers was settled on the principles after- 
wards affirmed and amplified in Strauss v. 
Francis (1866, L. R. 12 B. 379) and Mun- 
ster v. Lamb (49 Law Times, 252). 

LEx. 
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CURRENT TOPICS. 


MARSHAL NEy.— Although Dr. Owens seems to 
have given credulity a rest during the past season, 
yet midsummer was not suffered to go by without 
some madness, and so the public have been called 
upon to believe that Marshal Ney was not executed 
by the Bourbons after Waterloo, but escaped to this 
country and died in North Carolina, in 1846, in the 
order of pedagogy. This is a very ingenious tale, 
and not too improbable for belief by the people who 
take stock in the Bacon business. Substantially told, 
it is as follows : when the Marshal was led out to be 
shot, he whispered to the firing-party, «* Aim high.” 
Contrary to all custom, their pieces had not been 
handed to them ready-loaded, but they had been 
permitted to load them, and so they humanely 
omitted the bullets. (Ney’s caution was therefore su- 
perfluous.) At the explosion he fell and pressed up- 
on his breast a theatrical preparation to simulate 
blood. If his body was examined, the surgeon must 
have been in the plot, and so must the burying party, 
for he mounted a fast horse and rode eighty miles 
that night, took ship for this country and settled in 
North Carolina. To disarm inquiry (?) he took the 
name of Peter S. Ney. He set at work to qualify 
himself as a school teacher, and passed the rest of his 
life in that vocation, in which he was very successful. 
He had a remarkable knowledge of Napoleon and his 
campaigns. He was a remarkably skillful swords- 
man. He fainted (not feinted) away on hearing of 
Napoleon’s death, and afterwards tried to commit 
suicide. He looked upon the wine when it was red, 
more or less. He was recognized on several occa- 
sions, but prevailed on those persons to depart on 
their own recognizance and keep their counsel. On 
his deathbed he declared that he was Marshal Ney. 
He had prepared a memoir of his life and adventures, 
but it has disappeared, which is an unfortunate over- 
sight. 

It is said that after Louis Napoleon came to power 
the Marshal’s coffin was opened and discovered to be 
empty. The reason given for his secrecy was his fear 
that if the Bourbons learned of the fraud, they would 
confiscate his property, which had been allowed to 





descend to his family, He asserted that it was agreed 
between Napoleon and himself, on the first abdica- 
tion, that the former should return to France when 
the time was ripe. It is difficult to reconcile this with 
Ney’s hesitation about going over to Napoleon, and 
with Napoleon’s hesitation about employing Ney in 
the Waterloo campaign, which he did not overcome 
until the very eve of Quatre Bras, two days before 
the great battle. 

Ney was the son of a cooper, and his early educa- 
tion had been narrow, and yet this person is repre- 
sented as having become a liberal scholar and an ef- 
fective teacher. Why this engaging story has been 
kept so still all the years before and since the peda- 
gogue’s death is not explained. In short, the tale 
is not more plausible than Archbishop Whately’s 
contention that Napoleon never lived. We feel 
moved to try our own hand at these matters, and to 
suggest that Napoleon did not die at St. Helena, but 
was brought back alive in the pageant of 1840, hav- 
ing at the time of his pretended death been given a 
sleeping potion (@ /a Juliet), which should prove 
potent unless his body was exposed to the air. We 
discover ourselves believing this already. How else 
can one account for the perfect preservation of the 
great man’s remains when his coffin was opened just 
previous to the removal to France nineteen years 
later? He was only in a trance, natural or artificial, 
accidental or designed, and this being granted, the 
rest is easy as winking. Really we must work this 
up. To be sure, it will be a little difficult to account 
for his inaction during the Crimean war, and we must 
assume that he was really dead in 1870, for if he had 
been alive the army never would have been penned 
up in Metz or Sedan, nor have surrendered so tamely. 
But how we would have liked to see him pitted 
against that paper-strategist, von Moltke! Yet how 
do we account for Peter’s tale, assuming that it has 
been trythfully reported? Why, on the safe old the- 
ory that he allowed his imagination to run riot when 
he had dallied long with the wine-cup. There is a 
kind of poetical balance effected by the story, for as 
the world was once assured of a lost Bourbon up in 
Canada, so now it is treated to a lost Bonapartist 
down in Carolina. Let one cancel the other. 
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COoPER AS A LITIGANT. — Owing to Mark Twain, 
James Fenimore Cooper is enjoying a late resurrec- 
tion. Comment on his career is not exactly a cur- 
rent topic, but it may pass as a ‘* preserved ” current. 
Mark Twain makes merry over Leatherstocking’s 
marvelous skill in hitting the painted head of a nail 
at the distance of a hundred yards, with a rifle ball, 
and attributes to him the ocular properties which 
Sam Weller disclaimed in court on the Bardell-Pick- 
wick trial. But it is indisputable that there are now 
and always have been plenty of marksmen who could 
hit anything that they can see, at that distance ; and 
now comes Mr. Seymour Van Santwood, a lawyer of 
Troy, N. Y., who testifies, in the «* Troy Times,” that 
he knows by experiment, that he can see a white- 
painted ordinary nail-head at that distance, although 
he modestly admits that he could not hit it. 

Despite Mark Twain, Leatherstocking will long 
remain ‘‘ one of the prize-men in fiction,” as Thack- 
eray called him. In that famous death-scene of Col- 
onel Newcome, so much cited and admired, where 
the Colonel exclaims, «* Adsum!” Thackeray un- 
questionably cribbed from Cooper, who had previ- 
ously made Leatherstocking, in the death-scene in 
«* The Prairie,” exclaim «+ Here!” The resemblance 
is too close to have been accidental, and Thackeray 
was always a devout admirer of Cooper’s work. 

It is not generally known by this generation who 
know not James, that he was one of the sturdiest lit- 
igants who ever flourished in the State of New York. 
He was continually suing the newspapers for intem- 
perate criticisms of his novels and his ‘* Naval His- 
tory,” and of himself under guise of such criticisms. It 
must be admitted that the criticisms in question were 
very savage, and that the newspapers in his time 
were fully as violent and partisan as they now are; 
but it is apparent that Cooper had not learned the 
art of regarding such criticisms as good advertise- 
ments, and submitting to them if not welcoming 
them, as the later writers have done (always except- 
ing Charles Reade), on account of the enhanced sales 
which they never fail to bring to their literary wares. 
Cooper’s slander or libel suits are reported in no less 
than five volumes of New York reports, and they af- 
ford amusing reading. In Cooper v. Greeley and Mc- 
Elrath, 1 Denio, 347 (1845), the novelist sued the 
proprietors of the «* New York Tribune,” for stating 
that he would not be likely to bring a libel suit, 
which he had begun against them, to trial «*in New 
York, for we are known here, nor in Otsego, for he 
is known there.” The court held this last expression 
libellous on demurrer. The original libel suit, as we 
infer from this report, grew out of still another libel 
suit, which he had brought against Thurlow Weed, 
and which was tried at Fonda, which Weed had tried 
to postpone on account of illness in his family, which 





resulted in an inquest and judgment for $400, and in 
relation to which the ‘* Tribune” people had said 
playfully : «* Knowing what we positively did and do 
of the severe illness of the wife of Mr. Weed, and the 
dangerous state of his eldest daughter, at the time 
of the Fonda trials in question — the jokes attempted 
to be cut by Fenimore over their condition, his talk 
of the story growing up from one girl to the mother 
and three or four daughters, his fun about their prob- 
ably having the Asiatic cholera among them, or some 
other contagious disease, etc., etc. — however it may 
have sounded to others, did seem to us rather inhu— 
hallo there! We had like to put our foot right into it 
again, afterall our tuition.”” The «‘ Tribune” people, 
in their plea in this case, averred that Cooper, being 
known to the inhabitants of Otsego, had acquired 
‘«the reputation of a proud, captious, censorious, ar- 
bitrary, dogmatical, malicious, illiberal, revengeful, 
and litigious man,” and was *‘in bad repute” there, 
and that was all they meant by the words sued for! 
Seward appeared for the defendants. Those were 
the days when the philosopher Greeley, the humani- 
tarian Seward, and the party manager Weed were 
very friendly and harmonious, loving one another’s 
friends and hating one another’s enemies. Jewett, 
J., required nine pages of print to convince himself 
and the court that the publication was libellous. 

It seems that Cooper had brought separate suits 
against the proprietors and the editors of the «+ Even- 
ing Journal,” for the libel referred to above, for in 2 
Howard’s Practice Reports, 40, is reported an unsuc- 
cessful motion to consolidate them. On this motion 
the famous Nicholas Hill, Junior, appeared as coun- 
sel for Cooper, and Marcus T. Reynolds for Weed. 
R. Cooper was Cooper’s attorney. 

In 1840, was reported the case of Cooper v. Bar- 
ber, 24 Wendell, 105. The defendant, as editor of 
the «* Otsego Republican,” had published an article 
from the ‘* Chenango Telegraph,” averring that 
‘This gentleman, not satisfied with having drawn 
down upon his head universal contempt from abroad, 
has done the same thing for himself at Cooperstown, 
where he resides.” Barber added some remarks of 
his own about a controversy between Cooper and 
some other Cooperstowners in relation to Three-Mile 
Point, a piece of land projecting into Otsego Lake. 
There was a verdict for plaintiff, and the Supreme 
Court now denied a new trial. Here Bronson, J., 
observed : ‘‘ Good morals, as well as the law, forbid 
that the addition of some truth should be deemed a 
palliation of the wrong of publishing a libel.” The 
European contempt referred to probably grew out of 
Cooper’s patriotic Naval History. 

In 1840, in Cooper v. Stone, 24 Wendell, 434, we 
find the report of a libel suit against the editor of the 
‘s New York Commercial Advertiser,” for criticisms 
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on the Naval History and ‘*‘ Home as Found,” on 
account of Cooper’s apologies for the conduct of Cap- 
tain Elliott, who flunked in the Battle of Lake Erie. 
The article in question was a trenchant piece of writ- 
ing. It accused the historian of a disregard of jus- 
tice and propriety, represented him as infatuated with 
vanity, mad with passion, and the sympathetic apol- 
ogist of another stigmatized with ingratitude and per- 
fidy, and charged him with publishing as true, state- 
ments and evidence falsified and encomiums retract- 
ed ; ‘‘ deliberately penning an untrue account of the 
battle,” as the court say. The declaration was held 
good on demurrer, the matter in question not being 
privileged. On this argument the family appeared as 
counsel — R. Cooper, and the plaintiff zz fro. per. 
Of counsel for the defendant was Marshall J. Bidwell, 
a celebrated New York City lawyer, a Canadian ref- 
ugee. Mr. Stone in this article charged that Cooper 
was ‘*his own worst enemy,” ‘‘remained in the 
cock-pit rather than to go aloft,” and had «well 
nigh made shipwreck of his reputation as a writer.” 
The court said, «* This is the first attempt to try the 
question of privilege by a demurrer to the declara- 
tion.” 

We infer that Cooper recovered three hundred dol- 
lars in this action, for in the court of errors, in Stone 
v. Cooper, 2 Denio, 293, is reported an appeal from 
an award of arbitrators for that amount, in regard to 
which Stone had published in the «* New York Spec- 
tator”’ the following : — 

‘Mr. J. Fenimore Cooper need not be so fidgety 
in his anxiety to finger the cash to be paid by us to- 
ward his support. It will be forthcoming on the last 
day allowed by the award, but we are not disposed 
to allow him to put it into Wall Street for shaving 
purposes before that period. Wait patiently. There 
will be no locksmith necessary to get at the ready.” 
For this Cooper sued, alleging that the reference to 
the locksmith intended a disgraceful charge of break- 
ing a lock to get at money on execution against An- 
drew M. Barber, the defendant in the first suit above 
mentioned. This clause was thrown out by the 
court, but Cooper had a verdict of $250, which 
Cowen upheld. This was reversed by the court of 
errors, fifteen to five, the chancellor writing with the 
majority, and the court holding that ‘* shaving,” in 
the sense of buying existing securities at a larger rate 
of discount than the lawful interest, ‘‘is a legitmate 
and legal business,” practiced by ‘‘ respectable brok- 
ers in Wall Street,” and therefore nothing illegal, 
immoral, or disgraceful was charged. Four senators 
delivered concurring opinions. But Barlow, senator, 
wrote on the other side, declaring that ‘* One who 
has justly acquired the reputation of a shaver is uni- 
versally regarded with dislike and suspicion by all 
well balanced minds and in all well regulated com- 





munities.” In this case Walworth gives a learned 
history of usury. On this argument the great Joshua 
A. Spencer appeared for Stone. What became of 
the action after this we cannot trace in the reports. 

These Cooper cases have been regarded as leading 
cases in New York, and have been much cited; as 
for example in More v. James Gordon Bennett, 48 
N. Y., 472. It is recorded that Cooper had Stone 
indicted in Otsego County for libel, and that the de- 
fendant was acquitted. On this trial, parts of the 
book in question, ‘*‘ Home as Found,” were read to 
the jury, and it was thought that this settled the is- 
sue against Cooper. 

As has been shown, Cooper was a gritty litigant, 
and on the whole it is apparent that he had good 
cause for going to law. We do not know that he 
had received a legal education, although he acted as 
his own counsel on some of his trials, but as he was 
a fogy of the strictest order, he not only opposed the 
march of modern improvement toward his own vil- 
lage — fighting off the railroads all his life — but he 
was a zealous hater of law reform, and in one of his 
last trashy novels, ‘* The Ways of the Hour,” he 
roundly abused the New York code of procedure, 
trial by jury and the popular election of judges. He 
deemed trial by jury unfit fora democracy. The plot 
of this novel, which involved a murder trial, is gro- 
tesque, and shows a laughable ignorance of legal prin- 
ciples and procedure and a considerable want of com- 
mon sense. Although Cooper idealized the Ameri- 
can Indian, he did not like the «* Anti-Rent Indians,” 
being an aristocratic landlord, and he denounces 
them heartily in one of his tales. Cooper was not so 
good a lawyer as Gerrit Smith, another great New 
York landholder, and a famous abolitionist, who de- 
fended the ‘+ Jerry Rescuers,” and in that case de- 
livered, as Judge Marvin informed the writer, one of 
the most superb legal arguments to which he ever 
listened. 





NOTES OF CASES. 


LARCENY — BRINGING GOODS INTO STATE.— 
‘The glorious uncertainty of the common law” is 
well illustrated by the decisions upon the question 
whether a person may be indicted for larceny com- 
mitted by bringing into the State goods which he has 
stolen in another State. The common law doctrine 
was that one could not be indicted in one country for 
larceny committed by bringing into that country 
goods which he had stolen in another, and this has 
been held in Virginia to apply as between the States 
of the Union. Strouther v. Com., 22 Southeast. 
Rep. 252, stress is laid on the fact that a sufficient 
remedy is provided by extradition. Some of the 


| States have provided for the case by statute. Disa- 
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greeing with this doctrine are Stanley v. State, 24 
Ohio St. 166; 15 Am. Rep. 604; State v. Ellis, 11 
Vermont, 650; State v. Underwood, 49 Me. 181; 
Watson 7. State, 36 Miss. 593; State v. Johnson, 2 
Oreg. 115; State v. Bennett, 14 Iowa, 479; Ferrell 
v. Com., 1 Duvall, 150; Com, v. White, 123 Mass. 
430; 25 Am. Rep. 116; Worthington wv. State, 58 
Md. 403; 42 Am. Rep. 338; Powell v. State, 52 
Wis., 217; State v. Newman, 9 Nev. 48; 16 Am. 
Rep. 3; People v. Williams, 24 Mich. 164. On the 
other hand, agreeing with the Virginia case are Lee 
v. State, 66 Ga. 203; 37 Am. Rep. 67; People v. 
Gardner, 2 Johns. 477; Statev. LeBlanch, 2 Vroom, 
82; Simmons v. Com., 5 Binney, Pa. 617; State v. 
Brown, 1 Haywood (N. C.), 100; Simpson v. State, 
4 Humph (Tenn.), 456; Beall v. State, 15 Ind. 
378; State v. Reonnals, 14 La. Am. 298. So here 
we have arrayed the States—or all of them which 
we have discovered — twelve adjudging the act lar- 
ceny, and nine that it is not. The theory upon which 
the Virginia doctrine is maintained is clearly an- 
nounced in the Maryland case above, namely, that 
although a thief may not be punished in one State 
for a larceny committed in another, yet if he brings 
the stolen goods into the former State, he may be 
punished as for ‘*a new larceny.” This is a very 
shadowy distinction. The only real larceny is in the 
foreign State. Certainly the thief does not * take 
and carry away the goods of another” in the second 
State, for he brings them into that State with him- 
self. We think the Virginia decision is right, and 
that the doctrine of constructive and fresh larceny is 
unsound. 

‘¢ KINDERGARTEN.” — In Sinnott 7. Colomber, 
California Supreme Court, 28 L. R. A. 594, it was 
held that the court would take judicial notice of the 
meaning of this word, observing : — 

“ We think we may take judicial cognizance of its signif- 
icance, as the supreme court of Colorado has apparently 
done. Re Kindergarten Schools, 18 Colo. 234, 19 L. R. A. 
469. Thus informed, we find that the term ‘ kindergarten’ 
(meaning literally ‘a garden of children’) was devised by 
Friedrich W. A. Froebel, German philosopher and educa- 
tor, to apply to a system which he elaborated for the in- 
struction of children of very tender years. ‘ Children’s gar- 
den’ ought to be taken in its allegorical sense. The child 
is a plant, the school is a garden, and Froebel calls teachers 
‘ gardeners of children.’ Compayré, History of Pedagogy, 
§ 537, Payne’s translation. ‘He saw that the child’s in- 
born desire for activity manifests itself in play, and that 
children love to play together. His system, therefore, 


guides this inclination into organized movement, and in- 
vests the games (unknown to the child) with an ethical 
and educational value, teaching, besides physical exercises, 
the habits of discipline, self-control, harmonious action and 
purpose, together with some definite lesson of fact.’ 
nenschein’s Cyclopaedia of Education, p. 169.” 


Sen- 








BicycLes. —In Thompson v. Dodge, Minnesota 
Supreme Court, 28 L. R. A. 608, it was held that a 
person driving a horse has no rights in the highway 
superior to those of one riding a bicycle. The court 
said : — 

“In the use of a public highway, there are certain rights 
of the road which must be observed by all persons, and a 
violation of those rights constitutes actionable negligence. 
A bicycle is a vehicle used now very extensively for con- 
venience, recreation, pleasure, and business, and the riding 
of one upon the public highway in the ordinary manner as 
is now done is neither unlawful nor prohibited, and they 
cannot be banished because they were not ancient vehicles, 
and used in the Garden of Eden by Adam and Eve.” 

So in Pennsylvania recently a wheelman recovered 
for the destruction of his wheel which he left standing 
against the curbstone, and which a heavy wagon ran 
over. 


‘* INFLAMMATORY.” — This was the adjective ap- 
plied by Mr. Clair, of Nebraska, an attorney, to a 
charge made by Judge Scott to a grand jury, on a mo- 
tion to quash an indictment. The Judge considered 
the dignity of the court infringed and undertook to 
punish Mr. Scott for contempt of court. The matter 
went to the Supreme Court, and it was there held 
(40 Neb. 534) that the adjective was well deserved 
and that the attorney should go Scott free. The 
charge was on the subject of bribery, and was a red- 
hot one, and wound up with the following explosion 
of rhetorical rockets : 

“A little well directed effort on your part, as grand jur- 
ors, in the direction here indicated, would doubtless open 
up a field into which a stone could not be thrown without 
hitting a criminal. You should see to it that the stone is 
thrown, and thrown hard. You owe it to yourselves, the 
people whom you represent in your present service, and to 
your sworn obligations to make that effort, and to make it 
with such an uncompromising zeal that hereafter a mark 
more indelible than that put upon Cain shall be stamped 
upon their foreheads, marking them as ‘ticket of leave 
men’ and moral blisters upon the body politic. There 
comes up from the people a command for a forward march 
all along the line of your duty. You should give heed to 
that cry, for it comes from a patient and long-suffering en- 
durance which has at last reached its limit.” 

The court cited definitions of ‘* inflammatory ” from 
Webster's Dictionary, and concluded that it was ++ an 
impassioned appeal, if not indeed express direction, 
to the grand jury to present, by indictment, certain 
persons not named, but who are assumed to be guilty 
of the crime of bribery. In that sense, if not inflam- 
matory, it is at least what, in the science of medi- 
cine, is denominated heroic treatment.”? Judge Scott 
meant well, but erred through that which Talleyrand 
so much deprecated — zeal. We congratulate Mr. 
Clair on his pluck. He is Young-man-not-afraid-of- 
the-Judge. 
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The Editor will be glad to receive contributions of 


articles of moderate length upon subjects of inter- 
est lo the profession; also anything in the way 
of legal antiquities or curiosities, facetia, anec- 
dotes, etc. 


“THE GREEN BAG.” 


OR the coming year we are able to offer our 

readers a great number of choice legal tid- 
bits and can promise them that THE GREEN Bac 
for 1896 will not only be kept up to its standard 
of the past, but will be more readable and en- 
joyable than ever before. The character of its 
contents will remain unchanged. 

SHORT ARTICLES upon topics of general interest 
to the profession will be contributed by well-known 
members of the Bar. Many of these will prove of 
more than ordinary interest. 

The series of OLtp Wortp TRIALS will be con- 
tinued and include many English and German 
causes célebres. 

The ILLusrRATED articles will be an especial 
feature. Among these may be mentioned a con- 
tinuation of the series on THE ENGLISH Law 
Courts. These will include :— 

The Queen’s Bench Division ; 

The Ecclesiastical Courts ; 

The Probate, Divorce and Admiralty Divisions ; 

The County Courts ; 

The Criminal Courts ; 

The articles on ‘THE SUPREME Courts of the 
several states will be continued. 

An extremely interesting description of THE 
Law Courts oF Betcium will appear in an early 
number. 

A series of articles entitled, CHAPTERS IN THE 
ENGLISH Law oF Lunacy, will prove an interest- 
ing feature. , 

An article on THE BENCH AND Bar or NEW 
York will attract much attention. 

All the above named articles will be profusely 
illustrated. 

There will also be the usual supply of Facetize 
and anecdote. 





LEGAL ANTIQUITIES. 


THe German laws refer to cases in which a 
a woman might demand justice of a man person- 
ally in the lists, and not only are instances on rec- 
ord in which this was done, as in a case at Berne, in 
1228, in which the woman was the victor, but it 
was of sufficiently frequent occurrence to have an 
established mode of procedure, which is preserved 
to us in all its details by illuminated manuscripts of 
the period. ‘The chances between such unequal 
adversaries were adjusted by placing the man up to 
navel in a pit three feet wide, tying his left hand 
behind his back, and arming him only with a 
club, while his fair opponent had the free use of 
her limbs, and was furnished with a stone as large 
as the fist, or weighing from one to five pounds, 
fastened in a piece of stuff. In certain cases the 
man was provided with three clubs. If in deliv- 
ering a blow he touched the earth with hand or 
arm, he forfeited one of the clubs; if this hap- 
pened thrice his last weapon was gone, he was 
adjudged defeated, and the woman could order 
his execution. On the other hand, the woman 
was similarly furnished with three weapons. If 
she struck the man while he was disarmed she 
forfeited one, and with the loss of the third she 
was at his mercy, and was liable to be buried 
alive. 





FACETIZ. 


“‘T HEARD a report,” said a witness in a cele- 
brated case. ‘Never mind what reports you 
heard,” interrupted the lawyer. “State only 
what you know.” “ But it was the report of a 
gun,”’ remarked the witness, whereat Bench and 
Bar laughed without reproval. 


AT a late term of Emanuel County court, Ga., a 
lawyer had been absent from the court-room, as 
he feared, beyond his leave. As he hastened 
back he inquired of an old negro who was leaning 
against the gate: “Uncle, can you tell me what 
case they are trying now?” Whereupon, the 
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darkey answered, “It’s one o’ dem cases of de- 
licious mischuff.”” The lawyer hurried on, to find 
the court engaged in trying a man for alleged 
bigamy. 


A LIQUOR case was on trial, and one of the offi- 
cers who had made the raid testified that a num- 
ber of bottles were found on the premises. 

“What was in the bottles ?”’ asked the judge 
of the witness. 

“‘ Liquor, your honor.” 

“What kind of liquor?” 

“T don’t know, sir.” 

“ Didn’t you taste it or smell of it?” 

“ Both, your honor.” 

“What! do you mean to say that you are not 
a judge of liquor?” 

“No, sir; I’m not a judge; I’m only a police- 
man.” 

The witness-was excused from answering any 
further questions. 


JosepH H. Cuoare is an expert in handling 
two-edged-sword repartee. His skill is such that 
he seldom meets one who is able to hold his own 
with him. He met his match not long ago while 
trying a case before the Surrogate. 

An old woman was being questioned by him 
about how the testator had looked when he made 
a remark to her about some relatives. 

““Now, how can I remember. He’s been dead 
two years,” she replied testily. 

“Ts your memory so poor that you can’t re- 
member two years back?” continued Choate. 
The old woman was silent and Choate asked : 
“Did he look, when he spoke, anything like me?”’ 

“Seems to me he did have the same sort of a 
vacant look!” snapped the witness with fire in 
her eyes. The court-room was convulsed, and 
Choate had no further questions. 


AT a certain assize held recently in the south of 
England, the jury could not agree, and were 
locked up. 

After a long and animated discussion, a division 
was taken, when ten were found to be for convic- 
tion and two for acquittal. 

Another long and acrimonious debate followed, 
and eventually a big, burly farmer, who was _lead- 
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over to the diminutive 
companion, formed the 


ing the majority, went 
individual, who, with a 


| minority, and, assuming his most aggressive atti- 


tude, said, “ Now, then, are you two going to give 
in?” 
“No!” defiantly replied the small man. 
“Very well,” was the answer; “then us ten 
And they did! 


NOTES. 


ACCIDENT of birth has played an important part 
in destiny in all ages, but never more pointedly 
than in the case of Sir William Scott (Lord Stow- 
ell), the great admiralty judge. His mother — 
wife of John Scott, a coal-fitter in Newcastle-upon- 
Tyne — was near confinement in 1745, when the 
Stuart Pretender was marching towards London 
from Edinborough, taking Newcastle in his way, 
and intending to besiege it. It was deemed best to 
remove Mrs. Scott, but her modest residence was 
jn a narrow lane, between which and the river ran 
the town wall, the gates of which were closed and 
fortified. ‘The expectant mother, being placed in 
a basket, was hoisted over the wall into a boat 
that ferried her over to the other side, which was 
County Durham. ‘lwo days thereafter the future 
jurist was born—a twin, with a sister. He always 
jocularly said that through the brief voyage he was 
born for admiralty. When he became adolescent, 
although returned to Newcastle, a scholarship in 
Corpus Christi college at Oxford, that belonged to 
Durham, fell vacant, and having been born there 


he became eligible for the appointment, and, on 


his father’s application, received it. There he 
laid the foundation for his learning and conse- 
quent rise, which enabled him to aid his younger 
brother, who became Lord Eldon. 


In 1844 it occurred to the New Orleans elect- 
ors that a judge of its Commercial Court ought to 
be a merchant, and they therefore elected George 
Strawbridge, who had emigrated thither from 
Philadelphia to engage in commerce. In suits 
relating to promissory notes, bills, charter parties 
and insurance he made an excellent judge, but 
with the abstruseness of law he had no affiliation. 
An important case of garnishment under the civil 
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code came before him, in which for 
suitors the eloquent Sergeant S. Prentiss, the poet- 
lawyer Richard H. Wilde, Judah P. Benjamin, 
and John Slidell were engaged. Facts were ad- 
admitted, but each argued questions of legal con- 
construction. On the fifth day of arguments one 
of the counsel paused a moment and said, “ And 
now I ask your Honor’s particular attention to my 
next part.’”’ Judge Strawbridge looked wearily at 
him and said in a disconsolate voice, ‘Oh, don’t 
appeal to me yet, for all of you have been out of 
my depth ever since the first day.” “Then our 
filed briefs can become diving-bells for your com- 
prehension,” returned the witty Prentiss. 


THE New Orleans incident may recall an anec- 
dote furnished by Lord Brougham about Lord 
Chief Justice Ellenborough. Several conveyancers 
were making tedious technical arguments before 
him, when, late in the day, one, referring to an in- 
terlocutory remark of the Judge, said, “Is it your 
lordship’s pleasure to hear us on that point? ”’ and 
the latter answered, “‘ Pardon me, but we have no 
pleasure whatever in the argument.” 


Tue following extracts from a petition for the 
foreclosure of a mortgage recently filed in a Ne- 
braska court deserves a place in the GREEN Bac’s 
collection of legal curiosities: 

“ The defendants and , nor any other 
person, has not paid the amount secured by said 
mortgage, as required by the conditions thereof, 
whereby said mortgage deed has become obsolete.” 

“Thus the plaintiff therefore prays that the 
plaintiff may foreclose the following, and collect 
the remaining of their interest in said mortgaged 
premises, and that said premises may be sold ac- 
cording to law and out of the proceedings thereof 
this cross-petitioner may be paid the amount ad- 
judged to be due him on said note and mort- 
gage.” . 

“That the defendants and be ad- 
judged to pay in deficiency the amount which 
may remain after paying of said debt, and such 
other relief as may be just and equitable.” 














Mr. Kerr, whose annotations of Blackstone in 
bracketed additions to the text are so convenient 
and valuable, while Recorder of London hearing a 
contest of band performers for wages, was bothered 


] 
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by one set of musicians speaking of themselves as 
violin players, when another set called themselves 
musicianers. He therefore asked the Attorney — 
the father of the present eminent solicitor, Sir 
George Lewis — “ What, if any, difference is there 
between a fiddler and a musicianer?” “ Precisely 
that,’’ answered Lewis, “which exists between 
bagpipes and ‘the Dorian Mood,’ referred to by 
Milton in his Paradise Lost, ‘of flutes and soft re- 
corders.’”’ Recorder Kerr smiled at the punning 
compliment and remained unusually “ soft ” during 
the remainder of the case. 


— e+ ~ = 


LITERARY NOTES. 


THE complete novel in the November issue of 
LippINcoTT’s, ‘‘In Sight of the Goddess,” by 
Harriet Riddle Davis, deals with life at the Capital. 
The principal characters are a member of the cabinet, 
his daughter, and his private secretary, who might 
also be called society manager for the family; the 
action is chiefly between the two last. The tale is 
written with abundant local knowledge and striking 
ability. 


THE leading article in THE BOsTONIAN for No- 
vember is on ‘* Football at Harvard College, ” written 
by R. Robert Dundee, of whom it may be said that 
he «*knows whereof he writes.” Other features of 
interest are, ‘* Recollections of Ex-Governor Alex- 
ander H. Rice,” «‘ Memories of the Past,” «* The Old 
Salt House,” «* Indian Summer,” one or two remark- 
ably good stories, etc., etc. 


WITH the November number THE ARENA closes 
its sixth year, and for the coming year announces a 
reduction from five dollars to three dollars in its sub- 
scription prices. The magazine has come to be a 
great power in the cause of progress and reform, and 
no thinking man can fail to appreciate its merits. 
Among the important contributions of this issue is a 
very suggestive paper by Prof. George D. Herron on 
‘« The Sociality of the Religion of Jesus” ; Senator 
J. T. Morgan, who is recognized as one of the ablest 
thinkers in our Senate on international questions and 
constitutional problems, discusses the Silver Ques- 
tion; Ex-Governor James M. Ashley, an old-time 
Republican, congressman and governor, writes on 
‘* The Impending Political Advance”; Prof. Frank 
Parsons, of the Boston University School of Law, 
contributes a masterly paper on Municipal Lighting. 
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PRESIDENT ANDREws’ installment of contempo- 
rary history, ‘‘ The Plumed Knight and His Joust,” 
in the November SCRIBNER’S MAGAZINE, is a most 
vivid and dramatic presentation of the chief events 
of the years of Blaine’s greatest popularity, including 
the famous Mulligan letter scandal and the exciting 
Blaine-Cleveland campaign. As part of the record 
of the time, this installment also includes the thrilling 
Arctic story of the rescue of Greely. The illustra- 
tions of the number are even more profuse than they 
have usually been of late, and the contributing artists 
are among the best. 


APPROPRIATE to the election season, the Novem- 
ber CENTURY gives attention to the «Issues of 
1896.” The space is divided between two of the 
younger public men of national fame, who have won 
reputation as writers, speakers, and faithful executors 
of public trusts. The Hon. Theodore Roosevelt 
offers a Republican view of the issues of the coming 
Presidential contest, and Ex-Governor William E. 
Russell, of Massachusetts, describes the situation 
from a Democratic standpoint. Prof. James Bryce, 
the English Liberal, presents a forcible statement of 
‘‘ The Armenian Question.” He appeals with consid- 
erable feeling for the aid of public opinion in America 
in the interest of the persecuted Christians suffering 
from Turkish brutality. In the +‘ Open Letters ” de- 
partment, the Duke of Westminster, the Conservative 
leader and philanthropist, briefly appeals to the 
American public on the same lines. 


THE ATLANTIC MONTHLY for November contains 
among other features three short stories of excep- 
tional quality : ‘In Harvest Time,” by A. M. Ewell, 
‘¢ The Apparition of Gran’ther Hill,” by Rowland E. 
Robinson, and «* The Face of Death,” by L. Dougall. 
There also is an installment of Gilbert Parker’s se- 
rial «« The Seats of the Mighty,” and Charles Egbert 
Craddock’s ‘‘ The Mystery of Witch-Face Mountain ” 
is concluded. 


A SERIES of papers on the «* Principles of Taxation,” 
by Hon. David A. Wells, begins in the November 
PoPpULAR SCIENCE MONTHLY. Being based on the 
wide study which Mr. Wells has given to this sub- 
ject and his experience as chairman of the U. S. 
Revenue Commission of 1865-'66, Special Commis- 
sioner of Revenue, later as chairman of a commission 
for revising the tax laws of the State of New York, 
and in other like positions, this series promises to be 
the most important contribution to the solution of 
pressing financial problems that has appeared in many 


years. 





| desirable in the whole field of literature. 
received the commendations of the highest literary 





THE Christmas HARPER’S MAGAZINE is a beauti- 
fully illustrated and varied number. It contains the 
opening chapters of a new novel by William Black, 
called «+ Briseis,” illustrated by W. T. Smedley. 
Mr. Caspar W. Whitney also begins the recital of 
his adventures in the unexplored Northwest in pur- 
suit of big game, Poultney Bigelow’s history of 
‘* The German Struggle for Liberty” and the «+ Per- 
sonal Recollections of Joan of Arc” are continued. 
There is a farce by W. D. Howells, and short stories 
are contributed by Brander Matthews, Kate Douglas 
Wiggin, Thomas Wharton, and Katherine S. Mac- 
Quoid. 


THE publishers of LITTELL’s LIvING AGE announce 
a reduction in the price of that unique eclectic from 
eight dollars to six dollars a year ; the change to take 
effect with the first of the new year. THE LIvING 
AGE, now nearing the close of its fifty-second year, 
has ever been the faithful mirror of the times, reflect- 
ing only that which was highest and best and most 
It has 


authorities, the most distinguished statesmen, the 
brightest men and women of the country, and has 
proven a source of instruction and entertainment to 
many thousands. 


WITH the November number McCLURE’s MaGa- 
ZINE commences the publication of a new Life of 
Abraham Lincoln which promises to be unique in 
many ways. 

It is to contain a complete series of the portraits 
of Lincoln, over forty in number, more than twice as 
many as have appeared in any previous biography, 
and including many important portraits that have 
never before been published. , 





BOOK NOTICES. 
LAW. 


THE ANNUAL OF THE LAW OF REAL PROPERTY. 
Edited by TitcuMan E. BaLLaRD and EMERSON 
E. Batiarp, Volume III, 1894. ‘The Ballard 
Publishing Co., Crawfordsville, Ind., 1895. 
Law sheep. $6.50. 

This volume is prepared on the same general plan 
as those which have preceded it, and covers every 
real estate case reported during the year 1894. We 
have commended the series in noticing earlier vol- 
umes. The Messrs. Ballard are doing a real service 
to the profession in collecting and so admirably in- 
dexing the yearly decisions upon this important sub- 
ject. 
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THE CONSTITUTION OF THE UNITED SraTes at the 
End of the First Century. By Grorce S. Bout- 
WELL. D. C. Heath & Co., Boston, 1895. 
Cloth. $3.50. 

In this volume Ex-Governor Boutwell of Massachu- 
setts, has gathered and set forth in a concise form 
the substance of the leading decisions of the Supreme 
Court of the United States, upon all the constitutional 
questions upon which it has passed up to the present 
time. The work is one of great value not only to the 
legal profession, but to the general pubiic. 


THE American Dicest (Annual, 1895). A digest 
of all the decisions of all the United States 
Courts, the Courts of Last Resort of all the 
States and Territories and the Intermediate 
Courts of New York State, Pennsylvania, Ohio, 
Illinois, Kansas, Missouri, Texas and Colorado, 
United States Court of Claims, Court of Ap- 
peals and Supreme Court of the District of 
Columbia, etc., from Sept. 1, 1894, to August 
31, 1895. West Publishing Co., St. Paul, Minn. 
1895. Lawsheep. $8.00 wet. 

The profession generally will agree that the West 
Publishing Company know how to make a digest, 
and if we must have these ponderous tomes thrust 
upon us year after year, it is fortunate that their pre- 
paration is in such competent hands. The present 
volume of some 2700 pages is in every respect what a 
digest should be and is indispensable to every law- 
yer. 

MISCELLANEOUS. 


A GENTLEMAN VAGABOND and some others. By 
F. Hopkinson SmirH. Houghton, Mifflin & 
Co., Boston and New York, 1895. Cloth. 
$1.25. 

Several short sketches, all of them written in the 
author’s best vein, make up the contents of this 
volume. Mr. Smith is a remarkable writer, and as 
a delineator of character is unequaled. Nothing could 
be better than his portrayal of Major Slocomb, the 
‘¢ gentleman vagabond,” in the opening story. The 
gem of the collection is, perhaps, «‘ John Sanders, 
laborer,” a touching story of the sacrifice of a life for 
a poor little dog. 


DoroTHy AND ANTON. By A. G. PLYMpron. 
Roberts Brothers, Boston, 1895. Cloth. $1.00. 


Miss Plympton writes delightfully for children, and 
this story of ‘* Dorothy and Anton” is one of her 
best. It is intended as a sequel to ‘* Dear Daughter 
Dorothy,” although it is complete in itself. Dorothy 
is a sweet little creature, with a heart full of love and 





sympathy for others. And in this story she brings 
happiness into at least two lives. 


Mr. Rassit AT Home. By JOEL CHANDLER Har- 
ris. Illustrated by Oliver Herford. Houghton, 
Mifflin & Co., Boston and New York, 1895. 
Cloth. $2.00. 

Every child who has read « Little Mr. Thimble- 
finger and his Queer Country ” will be eager to pos- 
sess ‘*Mr. Rabbit at Home,” which is a sequel to 
that delightful book. Buster John, Sweetest ‘susan 
and Drusilla again revisit the queer country and are 
regaled by Mr. Thimblefinger, Mr. Rabbit and others 
with a number of fascinating stories. These stories 
all have the charm of novelty, and are written in Mr. 
Harris’s inimitable style. No better book could be 
found for a Christmas gift for the little ones. 


A QUESTION OF FairH. By L. DouGaLL. Hough- 
ton, Mifflin & Co., Boston and New York, 1895. 
Cloth. $1.25. 

A man’s faith in a woman put to the test and 
found wanting is the key-note to this story. While 
we are inclined to sympathize with the young man 
whose curiosity led him to inquire into the reasons 
of the nocturnal wanderings of his lady-love, and her 
meetings with a strange man, and who refused to be 
wholly satisfied with her evasive answers, the young 
lady herself seemed to find his doubts inexcusable 
and dismissed him. The story is interesting, but is 
by no means equal to ‘‘ Beggars All,” which made 
the author famous. 


THROUGH ForEST AND PLAIN. By ASHMORE Rus- 
SAN and FREDERICK Boy.k. Illustrated. Rob- 
erts Brothers, Boston, 1895. 

Every boy who reads this book will fully endorse 
the opinion of one youngster who, after devouring its 
pages, exclaimed ‘+ It is just splendid!” The thrilling 
adventures and hair-breadth escapes of a party of 
botanists in Central America are graphically described, 
and at the same time a vast amount of valuable 
botanical information is imparted in an interesting 
manner. The book is a capital one for children in 
every respect, and will make an acceptable Christmas 
gift. 


JorL: A Boy of Galilee. By ANnniE FELLOws 
Jounsron. Illustrated by Victor A. Searles. 
Roberts Brothers, Boston, 1895. Cloth. $1.50. 
The memorable events in the life of Christ are 

made the basis of this story. Joel, a lame lad of 

Capernaum, is a witness of the marvelous doings of 

the Saviour and becomes his follower and disciple. 

The narrative is interesting, and the book well 

adapted for Sunday reading. 
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A Jotty Goop Summer. By Mary P. WELLS 
SmiTH. Roberts Brothers, Boston, 1895. Cloth. 
$1.25. 

This story will be welcomed by the young people, 
especially by those who have read ‘+ Jolly Good Times 
To-day.” Amy Strong and her little friends continue 
‘their interesting and amusing doings, and have about 
as ‘jolly ” times as can be imagined. 
cellent book for Christmas gift to either boys or 


It is an ex- 
girls. 


THe Nimspite Do.tar, with other stories. By 
CHARLES MINER THOMPSON. Houghton, Mifflin 
& Co., Boston and New Yark, 1895. Cloth. 


This is a capital book for boys. Every one of the 
stories is brimful of fun, and each is so good that it 
is hard telling which is the best. The boy must be 
hard to please who will not find a feast of real enjoy- 


ment in every page of this volume. 


MunicipaL GOVERNMENT IN CONTINENTAL EUROPE. 
3y AtBert SHaw. The Century Co., New 
York, 1895. Cloth. $2.00. 

The present general interest in the subject of 
municipal reform in this country has led to the study 
of methods of administration that obtain in the cities 
of the Old World. Many of the problems that con- 
front American law-makers have been met and mas- 
tered in European cities, and it is recognized that 
many valuable lessons can be drawn from the ex- 
periences of Glasgow, Paris, Berlin, and other pro- 
gressive municipalities. Dr. Albert Shaw’s study of 
«¢ Municipal Government in Great Britain ” is already 
passing into its third edition, and now it is supple- 
mented by the present volume, which carries the 
inquiry to the leading Continental cities. Dr. Shaw 
gives the foremost place in his book to Paris, ‘+ the 
typical modern city,” believing that a knowledge of 
its affairs is essential to an intelligent survey of 
«* Whether 
one goes to the Low Countries and Scandinavia, to 
Switzerland and Italy, or to Germany and Austria- 
Hungary,” says Dr. Shaw, ‘‘ he finds evidences on 
all hands of the abounding influence that the modern 
Paris has exerted upon the outward forms of European 


municipal progress on the Continent. 


cities." While the author has explained carefully and 
at length the structure and working of the municipal 
machinery of the cities he has chosen, he has made 
it no less essentially a part of his task to describe the 
transformation of street-systems, and the measures by 
which death-rates have been reduced. The appendices 
of the volume give the budgets of Paris and Berlin, 
and the French Municipal Code. An exhaustive 
index adds to the usefulness of the work. 








Goostiz. By M. Carrte Hype. Roberts Brothers, 

Boston, 1895. 50 cts. 

A touching story of a boy's love for his baby 
brother. Too poor to provide for him, he leaves the 
little one at the door of a rich family by whom he is 
taken in and cared for. The two brothers meet con- 
stantly during the ensuing years, but the older does 
not divulge his relationship until he has won a name 
and fame for himself. The story is charmingly writ- 
ten and will delight both old and young. 


THis GoopLy FRAME, THE EartH. By FRaNcIs 
TirFANY. Houghton, Mifflin & Co., Boston 
and New York, 1895. Cloth. $1.50. 

This interesting work is something more than the 
ordinary book of travel. The author does not con- 
tent himself with a mere description of the daily pro- 
gram of the traveler, but gives the reader his 
impressions of scenes, incidents and persons in a 
journey which included Japan, China, India, Egypt, 
Palestine and Greece. The book is fascinatingly 
written and will delight all who are fortunate enough 
to read it. 


STANDISH OF STANDISH, a Story of the Pilgrims. By 
JANE Goopwin AusTIN ; with photogravure illus- 
trations from designs by Frank T. Merrill. Two 
volumes. Cloth. Houghton, Mifflin & Co.., 
Boston and New York, 1895. 

This charming story of the Pilgrim Colony and its 
hero, Myles Standish, derives an added interest from 
the beautiful holiday attire in which it now appears. 
Everything which the printer’s and engraver’s art can 
accomplish has been employed to make it attractive. 
The binding is exquisitely dainty and the illustrations 
are artistic gems. 


BOOKS RECEIVED. 


INTRODUCTION TO AMERICAN Law. By TIMOTHY 
WaLker, LL.D. Little, Brown and Co., Boston. 

NEGLIGENCE OF IMPOSED DutTIES, CARRIERS OF 
FREIGHT. By Cuar.es A. Ray, LL.D. Law- 
yer’s Co-operative Publishing Co., Rochester, 
N.Y. 

A TREATISE ON THE LAW OF FORMER ADJUDICA- 
TION. By Joun M. Van FLEET. Two vols. 
The Bowen-Merrill Co., Indianapolis. 

A TREATISE ON THE LAW OF REAL PROPERTY. By 
James M. Kerr. ‘Three vols. Banks and Bros., 
New York and Albany. 
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